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AGRICULTURE AND NATURAL RESOURCES

Pesticide Waste Disposal; Division of Conservation; State Conservation Commission;
SB 38

SB 38 establishes a pesticide waste disposal program and adds and amends law
regarding the roles of the Division of Conservation (Division) within the Kansas Department of
Agriculture (KDA) and the State Conservation Commission (Commission).

The bill takes effect upon publication in the Kansas Register.

Kansas Pesticide Waste Disposal Program

The bill establishes the Kansas Pesticide Waste Disposal Program (Program) that will be
administered by the Secretary of Agriculture (Secretary) for the collection and disposal of
pesticide waste in the state. The bill also creates in the State Treasury the Kansas Pesticide
Waste Disposal Fund (Disposal Fund) to be used for the Program.

The bill requires all moneys credited to the Disposal Fund to be used by the Secretary
for the Program and all expenditures from the Disposal Fund will be made in accordance with
appropriation acts upon warrants of the Director of Accounts and Reports issued after vouchers
are approved by the Secretary.

The bill authorizes the Kansas Agricultural Remediation Board (Board) to approve an
annual transfer of moneys from the Kansas Agricultural Remediation Fund (Remediation Fund)
to the Disposal Fund in an amount not exceeding $50,000 in any calendar year.

The bill requires the Secretary to submit to the Board on or before January 1 of each
year a report regarding the annual expenditures made from the Disposal Fund.

The bill also requires the Director of Accounts and Reports to transfer from the State
General Fund to the Disposal Fund interest earnings based on the average daily balance of
moneys in the Disposal Fund for the preceding month and the net earnings rate of the pooled
money investment portfolio for the preceding month.

The bill adds definitions for “Kansas Pesticide Waste Disposal Fund,” “Kansas Pesticide
Waste Disposal Program,” “pesticide,” and “pesticide waste.” The bill also amends law regarding
the Remediation Reimbursement Program to allow that program to provide funding to the new
Program.

Division of Conservation and State Conservation Commission Statutory Changes

The bill adds and amends law regarding the roles of the Division within the KDA and the
Commission.

[Note: In 2011, Executive Reorganization Order No. 40 moved the Commission within
the KDA ]
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Pesticide Waste Disposal; Division of Conservation; State Conservation Commission; SB 38

Definitions

The bill amends the definitions of “Commission,” “Division,” and “United States or

agencies of the United States” and adds definitions of “Director,” “invasive plant species,” and
“Secretary.”

State Conservation Commission Membership and Oversight

The bill requires the Dean of the Kansas State University College of Agriculture to
appoint two designees to serve on the Commission as non-voting members, with one
representing an agricultural experiment station and the other representing the cooperative
extension service. The Secretary is required to request the U.S. Secretary of Agriculture appoint
one resident of Kansas to serve as a non-voting member of the Commission.

The bill requires the Commission to work with the Division to make certain conservation
program policy decisions to be approved by the Secretary, including on current and new
programs and annual budget recommendations.

Rules and Regulations

The bill requires the Division to submit rules and regulations to the Commission for
consideration and comment before officially submitting the rules and regulations in accordance
with state law. The bill also requires the Commission to review all rules and regulations
proposed by the Division that are necessary for the Division to execute its functions under the
law.

Conservation Districts

The bill allows for the removal of a conservation district supervisor by the Secretary in
consultation with the Commission, after certain actions found in continuing law.

The bill authorizes conservation districts to control invasive species and operate projects
for soil and grassland health and water quality. The bill also allows appropriations to be made for
grants from state funds for these added powers. The bill allows the Director of the Division
(Director) to update any applicable standards as necessary for continued success of the federal
Conservation Reserve Program.

In addition, the bill authorizes conservation districts to take over projects via gift or
donation. The bill clarifies that in these projects, the conservation district’s action will be subject
to the authority of the authorizing state or federal agency.

Program Oversight

The bill makes the following changes regarding various program oversight
responsibilities, replacing certain references to reflect the current structure of the Commission
within the KDA:

e “Commission” to “Director”;
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Pesticide Waste Disposal; Division of Conservation; State Conservation Commission; SB 38

e “Commission” to “Division”;

e “Commission” to “Division, in consultation with the Commission”;
e “Commission” to “KDA Division”;

e “Commission” to “Secretary”;

e “Director” to “Secretary”;

e “His or her office,” in reference to the Secretary of State, to the “Secretary of
State’s office”;

e “Kansas Department of Agriculture Division of Conservation” to “Division”;
e “State Soil Conservation Committee” and “committee” changed to “Division”; and

e “With the approval of the Commission” changed to “Secretary, at the request of
the Director.”

The bill also requires the Division to consult with the Commission regarding an annual
base rate for the Water Right Transition Assistance Program.

Penalties, Violations, and Final Orders

The bill prohibits any civil penalties or orders for repayment to be imposed for violations
of the Kansas Water Right Transition Program except under written order of the Secretary or the
Secretary’s designee. The bill requires the order to state the violation, imposed penalty, and the
right to an appeal. Within 15 calendar days of notification, any person could make a written
request to the Secretary for a hearing in accordance with the Kansas Administrative Procedure
Act. The Secretary will affirm, reverse, or modify the order and specify the reason for the
decision. Any person aggrieved by an order of the Secretary under this section of the bill can
appeal the order to the district court in a manner provided by the Kansas Judicial Review Act.

The bill requires the Secretary, upon the Director’'s request, to issue a written order
stating the nature of the violation, the imposed penalty, and the right of the person to appeal to
the Secretary for violations of surface mining land conservation and reclamation laws.

In addition, the bill requires the Secretary, upon the Director’s request, to institute a
proceeding for forfeiture of a bond posted by an operator to guarantee reclamation of a site
where the operator is in violation of surface mining land conservation reclamation laws once an
issued order becomes a final order.

Statutory Repeal

The bill repeals KSA 49-619, which concerns surface mining land conservation and
reclamation violation hearings, conduct, bond forfeiture proceedings, and duties of the Attorney
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Pesticide Waste Disposal; Division of Conservation; State Conservation Commission; SB 38

General. [Note: Provisions for violation hearings and bond forfeiture proceedings are moved
within the bill.]

Personal Flotation Devices; Fish Value Guidelines; SB 142

SB 142 requires an operator of any watercraft vessel to require every person on such
vessel age 12 or younger to wear a U.S. Coast Guard-approved personal flotation device while
aboard or being towed by a vessel unless the person is below decks or in an enclosed cabin.
The bill requires the Secretary of Wildlife, Parks and Tourism to promulgate rules and
regulations regarding required personal flotation devices. Currently, regulation of personal
flotation devices is set in statute.

The bill also updates the reference in current law, regarding commercialization of wildlife,
to the guidelines of the American Fisheries Society special publication number 30 (first
published in 2003) to special publication number 35 (published in 2017).

The bill takes effect upon publication in the Kansas Register.

Grain Warehouse Inspection and Fees; SB 143

SB 143 updates and rearranges definitions regarding grain and grain warehouses,
clarifies when applications for licenses should be made, removes a reference regarding an
independent public accountant, clarifies the fee for a functional unit license, increases the caps
for storage fees, and increases the allowable examination period for grain warehouses.

Definitions

The bill updates references in continuing law regarding “grain” and “secretary” and
removes definitions from three statutes and places them in KSA 2020 Supp. 34-223, the
definitions section of Chapter 34, Article 2 of the Kansas Statutes Annotated regarding
inspecting, sampling, storing, weighing, and grading grain and terminal and local warehouses.

” ” o« ”

The definitions moved are those for “functional unit,” “open storage,” “owner,” “deferred
payment,” “delayed pricing,” “financial institution,” “standby letter of credit,” and “unpaid
balance.”

Application for License

The bill clarifies any person desiring to engage in business as a public warehouseman
will, before transacting business, apply in writing to the Secretary of Agriculture (Secretary) for a
license and apply for a license on an annual basis.
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Accountant Reference

Continuing law requires an applicant for a license to provide a financial statement along
with the license application. The financial statement must include certain documents, including a
report of audit or review conducted by an independent certified public accountant or an
independent public accountant. The bill removes the reference to the independent public
accountant.

License Fees

The bill updates the terms “license fee” to “functional unit license fee” and “annual fee” to
“storage fee.” The bill clarifies the functional unit license fee will not exceed $500 for each
functional unit and this fee will continue to be set by the Secretary through rules and regulations.

[Note: The definition for “functional unit” is a public warehouse that has the capacity to
store, weigh in, and weigh out grain. The storage capacity of any outlying storage facility of a
public warehouse that is not a functional unit itself shall be included as part of the combined
capacity of the warehouseman’s nearest functional unit.]

The bill increases the caps for storage fees, as follows.

Total Grain Warehouse Current Law “Annual Fee” Cap SB 143 “Storage Fee” Cap
Capacity in Bushels
1 to 100,000 $500 $740
100,001 to 150,000 $525 $800
150,001 to 250,000 $550 $850
250,001 to 300,000 $600 $910
300,001 to 350,000 $625 $960
350,001 to 400,000 $650 $1,020
400,001 to 450,000 $700 $1,060
450,001 to 500,000 $725 $1,120
500,001 to 600,000 $775 $1,160
600,001 to 700,000 $800 $1,220
700,001 to 800,000 $850 $1,570
800,001 to 900,000 $875 $1,620
900,001 to 1,000,000 $900 $1,660
1,000,001 to 1,750,000 $1,225 $2,260
1,750,001 to 2,500,000 $1,400 $2,590
2,500,001 to 5,000,000 $1,750 $3,230
5,000,001 to 7,500,000 $2,100 $3,880
7,500,001 to 10,000,000 $2,375 $4,390
10,000,001 to 12,500,000 $2,600 $4,810
12,500,001 to 15,000,000 $2,800 $5,180
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Grain Warehouse Inspection and Fees; SB 143

Total Grain Warehouse
Capacity in Bushels

Current Law “Annual Fee” Cap

SB 143 “Storage Fee” Cap

15,000,001 to 17,500,000 $3,000 $5,550
17,500,001 to 20,000,000 $3,225 $5,960
For each 2,500,000 bushels or $350 $650

fraction over 20,000,000

Examination Period
The bill increases, from 12 months to 18 months, the period of time in which the
Secretary examines, at least once, each grain warehouse operated by a licensed public

warehouseman. The bill states the examinations may be conducted more frequently as the
Secretary determines is necessary to protect the public.

Egg Repackaging; Senate Sub. for HB 2102

Senate Sub. for HB 2102 updates the Kansas Egg Law regarding repackaged eggs.

[Note: “Repackaging eggs” means removing a broken or dirty egg from a carton and
replacing it with an unbroken and clean egg, as long as certain requirements in continuing law
are met.]

The bill specifies an inspection fee in continuing law will be paid only once on eggs

remaining in the eggs’ original container or repackaged in accordance with law that are graded
higher than Grade B.

The bill clarifies which requirements must be met for repackaged eggs, repackaged eggs
that may be graded higher than Grade B, and repackaged eggs to be graded Grade B.

The bill replaces the word “repacked” with “repackaged.”

Asbestos Remediation Fund; HB 2203

HB 2203 establishes the Asbestos Remediation Fund (Fund). The bill also requires the
Secretary of Health and Environment (Secretary) to remit all moneys received from the following
sources to the State Treasurer, to be credited to the Fund:

e Permit and approval fees related to the Asbestos Control Program;

e Moneys recovered by the State under the provisions of the Asbestos Control Act
(Act), including administrative expenses and moneys paid under any agreement
stipulation, or settlement; and

e |Interest attributable to investment of moneys in the Fund.
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Agriculture and Natural Resources
Asbestos Remediation Fund; HB 2203

The bill requires moneys in the Fund to be expended only for the purpose of
administering the Act, including funding of a technical and environmental compliance assistance
program.

The bill requires the Director of Accounts and Reports to transfer the average daily
balance of moneys in the Fund for the preceding month and the net earnings rate of the pooled
money investment portfolio for the preceding month from the State General Fund to the Fund on
or before the tenth day of each month.

The bill requires all expenditures from the Fund to be made in accordance with
appropriation acts as authorized by the Director of Accounts and Reports pursuant to vouchers
approved by the Secretary for purposes of administering the Act.

Commercial Industrial Hemp; HB 2244

HB 2244 amends the Commercial Industrial Hemp Act (Act) to transfer registration and
regulation of industrial hemp processors from the Kansas Department of Agriculture (KDA) to
the State Fire Marshal (Fire Marshal). The bill also amends law regarding the disposal of
industrial hemp; the definition of “hemp products”; marketing, selling, or distributing hemp
products unlawfully without registration or licensure; and an exception for transportation of
industrial hemp between producers and processors.

The bill takes effect upon publication in the Kansas Register.

Effective Disposal of Industrial Hemp

Effective Disposal Plan

The bill requires the KDA to develop a plan for effective disposal of industrial hemp in
coordination with state or local law enforcement. The bill requires, when a licensed hemp
processor is required to dispose of the industrial hemp, the KDA to notify state or local law
enforcement in the jurisdiction where the industrial hemp is grown.

Effective Disposal

The bill authorizes the KDA to perform any action necessary to ensure effective disposal
of industrial hemp occurs including, but not limited to, taking temporary possession of the
industrial hemp, destroying the industrial hemp, or supervising and directing the appropriate
method of effective disposal of the industrial hemp. The bill requires the state or local law
enforcement agency to approve in advance any such action taken by the KDA or any person
under the KDA's direction or supervision. The bill states the KDA will have no authority to
conduct effective disposal for any industrial hemp or cannabis plant produced by individuals not
licensed under the Act.

The bill allows the KDA and the appropriate state or local law enforcement agency to
seek reimbursement from any individual licensed under the Act for any costs incurred in
conducting effective disposal of industrial hemp.
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Fingerprinting and Criminal History Record Checks

The bill authorizes the Secretary of Agriculture (Secretary) to require any KDA employee
or agent who participates in the effective disposal of industrial hemp to be fingerprinted and to
submit to a state and national criminal history record check. The Secretary may use the
information obtained to verify the identity of the employee or agent and determine whether they
have been convicted of a felony violation of crimes involving controlled substances or
substantially similar offense in another jurisdiction, within the ten years immediately preceding
submission of the criminal history record check.

The bill authorizes the KDA to submit fingerprints to the Kansas Bureau of Investigation
(KBI) and the Federal Bureau of Investigation (FBI) for a state and national criminal history
record check. Local and state law enforcement officers and agencies are required to assist in
the taking and processing of fingerprints of KDA employees or agents. Local law enforcement
officers and agencies may charge a fee as reimbursement for any expenses incurred in the
taking and processing of fingerprints, and the KDA is required to pay the costs of fingerprinting
and state and national criminal history record checks.

Law Enforcement

The bill states nothing in the provisions described above limits the jurisdiction or authority
of state or local law enforcement to enforce crimes involving controlled substances.

Sale of Hemp Products

The bill allows the Fire Marshal, pursuant to the Kansas Fire Prevention Code, to issue a
stop sale, use, or removal order whenever the Fire Marshal reasonably believes hemp products
are being produced, sold, or distributed in violation of the Act or rules and regulations. Such stop
sale, use, or removal order will be valid for up to seven calendar days. The bill prohibits a
person who has been issued a stop sale, use, or removal order from processing, selling,
distributing, using, or removing industrial hemp, hemp products, or hemp waste until the stop
sale, use, or removal order is revoked in writing by the Fire Marshal.

Definition of “Hemp Products”

The bill adds “any extract from industrial hemp intended for further processing” to the
definition of “hemp products” in continuing law. The bill states final “hemp products” may contain
a tetrahydrocannabinol (THC) concentration of not more than 0.3 percent. In addition, the bill
clarifies “THC concentrate” means the same as defined in KSA 2020 Supp. 65-6235(b)(3)
[Claire and Lola’s Law].

Hemp Processors

References

The bill removes references to the KDA in continuing law regarding hemp processors
and replaces them with references to the Fire Marshal. The bill also removes a reference to the
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Commercial Industrial Hemp Act License Fee Fund and replaces it with a reference to the Fire
Marshal Fee Fund.

Registration Fee

The bill changes the date registrations for industrial hemp processors expire each year
from April 30 to June 30. The bill increases the cap on registration fees from $200 to $1,000.
The Fire Marshal sets the amounts of the registration fees through rules and regulations.

Fingerprinting and Criminal History Record Checks

The bill revises the fingerprinting and criminal history record check requirements for
hemp processors by replacing current requirements with the following:

e All individuals applying for a hemp processor registration who seek to engage in
the extraction of cannabinoids from industrial hemp, including the disposal of
cannabinoids, are required to be fingerprinted and submit to a state and national
criminal history record check;

e The Fire Marshal may require current employees or those applying to be
employees of a hemp processor to be fingerprinted and submit to a state and
national criminal history record check;

e Fingerprints will be used to identify the individual and determine whether the
individual has a record of criminal history in Kansas or any other jurisdiction;

e The Fire Marshal is authorized to submit fingerprints to the KBI and the FBI for a
state and national criminal history check and may use the information obtained
from the fingerprints and criminal history record check for purposes of verifying
the identification of the individual and for making an official determination of the
qualification and fitness of the individual to process industrial hemp pursuant to
the Act and rules and regulations;

e Disclosure or use of any criminal history information for any purpose other than
the purposes provided for in the Act is a class A nonperson misdemeanor
(current law) and will constitute grounds for removal from office or termination of
employment (new law);

e The Fire Marshal may deny registration to any individual who has violated the Act
by operating as a hemp processor without valid registration or has violated any
other provision of the Act;

e The KBI may charge a reasonable fee for conducting a criminal history record
check, and the individual seeking authorization to extract or dispose of
cannabinoids from industrial hemp is required to pay this fee; and

e Local and state law enforcement officers and agencies are required to assist in
taking and processing an individual’s fingerprints, as authorized by the bill.
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Rules and Regulations; Coordination

The bill requires the Fire Marshal to promulgate rules and regulations on topics
including, but not limited to:

e Denial, conditioning, renewal, or revocation of registration;

e Creation of multiple classes of registrations based upon the scope of hemp
processing activities of an applicant;

e Security measures;
e |nventory control;
e Maintenance of records;

e Access to and inspection of records and processing facilities by the Fire Marshal
and law enforcement agencies;

e Collection and disposal of any cannabinoids extracted during the processing of
industrial hemp that cannot be lawfully sold in Kansas; and

e Transportation of industrial hemp or hemp products.

The bill allows the Fire Marshal to grant an exemption from the application of a specific
requirement of rules and regulations, unless the Fire Marshal determines the condition,
structure, or activity that is or would be in noncompliance with the requirement constitutes a
distinct hazard to life or property. The bill allows an exemption to be granted only upon the
written request of a registrant or applicant for registration that clearly demonstrates enforcement
would cause unnecessary hardship, as determined by the Fire Marshal.

The bill requires the KDA and the Fire Marshal to coordinate with one another, including
providing any requested information from the other regarding industrial hemp licensees, hemp
processors, and hemp processor applicants that is necessary for the enforcement of any laws or
rules and regulations relating to industrial hemp.

Unlawful Hemp Products; Exceptions

The bill includes any extract from industrial hemp with a delta-9 THC concentration
greater than 0.3 percent that is to be further processed in the list of hemp products that are
unlawful to be marketed, sold, or distributed to any person in Kansas who is not registered as a
hemp processor or who does not possess a commercial plan license.

The bill also states no license or registration is required for the transport of hemp
products if the products are transported between hemp producers and hemp processors or
between more than one hemp processor. This transportation of hemp products is subject to
rules and regulations promulgated by the Fire Marshal.
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BUSINESS, COMMERCE, AND LABOR

Unemployment Compensation Modernization; Senate Sub. for Sub. for HB 2196

Senate Sub. for Sub. for HB 2196 creates the Unemployment Compensation
Modernization and Improvement Council; requires the Kansas Department of Labor (KDOL) to
modernize its information technology (IT) infrastructure; makes temporary changes to the
membership of the Employment Security Review Board; makes changes to Employment
Security Rates tables; requires the Secretary of Labor to provide tax notifications and certain
Employment Security Fund Data Reporting; provides for certain employer account protections;
provides for transfers of federal coronavirus relief aid to the Employment Security Fund and the
Legislature Employment Security Fund; prohibits the continuation of federal unemployment
compensation programs using state funds; adjusts thresholds for maximum benefits; modifies
the shared work program; and makes other employment security compensation changes.

The bill is in effect upon publication in the Kansas Register.

Unemployment Compensation Modernization and Improvement Council

The bill creates the Unemployment Compensation Modernization and Improvement
Council (Council), which consists of 13 members.

Non-legislative members are:

e Three representatives of employers, one each selected by the Governor, the
President of the Senate, and the Speaker of the House;

e Three representatives of employees, one each selected by the Governor, the
President of the Senate, and the Speaker of the House; and

e The Secretary of Labor or their designee with a role in the administration of the
Unemployment Insurance (Ul) system.

Non-legislative members serve a term of the shorter of three years or until the
dissolution of the Council.

Legislative members are as follows:

e As appointed by the President of the Senate:

o One Senate member from the majority party; and

o The chairperson of the Senate committee to which Ul legislation is
typically referred;

e As appointed by the Speaker of the House:

o One House member from the majority party; and
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o The chairperson of the House committee to which Ul legislation is
typically referred,;

e One minority party Senate member, appointed by the Senate Minority Leader;
and

e One minority party House member, appointed by the House Minority Leader.

Legislative members of the Council serve during the session in which they are appointed
and may retain membership while remaining members of the Legislature.

Council vacancies are to be filled in the same way as original appointments, to last for
the remainder of the term of the member being replaced. A member can also be removed,
reappointed, or substituted at any time by their respective appointing authority. Members of the
Council are entitled to compensation for service and for any necessary expenses incurred, to be
paid from the Employment Security Administration Fund.

Operation of the Council

The bill requires the following to be part of the operation of the Council:

Members are appointed within 30 days of the effective date of the bill;
e The first meeting is held within 30 days of the effective date of the bill;

e The chairpersonship of the Council alternates at two-year intervals between the
chairpersons of the House and Senate standing committees to which
employment security legislation is typically referred, beginning with the
chairperson of the House;

e The Council is staffed by personnel from Legislative Administrative Services, the
Kansas Legislative Research Department, and the Office of Revisor of Statutes,
as requested by the chairperson of the Council; and

e The Council may suggest to the Secretary of Labor rules and regulations
necessary to carry out its function.

Role of the Council

The bill requires the Council to:
e Examine and recommend changes to the Ul system;

e Examine the claim-filing and benefit disbursement process and any future
changes thereto;

e Examine and recommend changes on topics including but not limited to:
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o Technological infrastructure;

o Improvements to system responsiveness, integrity, security, and data
verification; and

o Methods of information sharing;

e Conduct an audit of the Ul system, with a preliminary report by May 1, 2022, and
a final report by September 1, 2022:

o Examining the effects of fraudulent claims and improper payments from
March 15, 2020, through March 31, 2022, and the response by KDOL to
such claims;

o Examining the amounts and nature of such claims, fraud processes, and
methods, and the potential for recovery of fraudulent payments;

o Evaluating the likelihood of a data breach contributing to fraud and
improper network architecture allowing a potential breach to have
occurred; and

o Including information on the implementation of all program integrity
elements and guidance issued by the U.S. Department of Labor and the
National Association of State Workforce Agencies [Note: This requirement
would be ongoing for all subsequent reports.];

e Issue an initial report within 14 days of the Council’s first meeting describing the
state of the process by which individuals file Ul claims and receive Ul benefits;
and

e |n coordination with the Secretary of Labor:

o Develop a strategic staffing plan to address substantial changes in
numbers of claims, including the prospective use and sources of
additional employees;

o Publish all points of contact for Ul inquiries or claims to KDOL's website;

o Recommend for adoption rules and regulations for creating a uniform Ul
complaint submission process; and

o Adopt and periodically review a definition of “substantial disruption” in the
benefit application and determination process.

The Secretary of Labor has additional responsibilities related to the Council:

e Post all materials from Council meetings on a public website maintained by the
Secretary;

e Develop the initial written strategic staffing plan, review it annually, and revise it
as necessary. After each review, the most recent version is provided to the
Council and published on a public website maintained by the Secretary;
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e Notify the Council Chairperson of any unauthorized third-party access or
acquisition of records within five days of becoming aware of such an event; and

e Notify the Council members of any substantial disruption in the benefit
application and determination process.

The bill also requires the Secretary of Labor, or their designee, to provide status reports
on or before the 15th day of each month and the last day of each month to the Council. The
report is required to include, but not be limited to, information regarding the timeline, progress,
budget, and overall status of the unemployment information technology system upgrade. Once
the upgrade is complete, the report is required to include information on system performance
and process updates.

The Council is not permitted to examine the solvency of the Unemployment
Compensation Fund (cf. KSA 2020 Supp. 44-710a).

The Council dissolves and all provisions related to the Council will be of no effect three
years after the date of its first meeting.

KDOL Information Technology Modernization

As a supplement to the Employment Security Law, the bill establishes as the intent of the
Legislature that KDOL's IT system be continually developed, customized, enhanced, and
upgraded, in order to collect state employment security taxes, process Ul claims, and pay Ul
benefits. To this end, the bill requires the Legislative Coordinating Council (LCC) to establish a
deadline for completion of the new Ul system.

The LCC also is authorized the extend the deadline for completion of the modernization
project at any time with input from the Council.

The IT system, technology, and platform include, but are not limited to, components
specified and defined by the Council in consultation with the Secretary of Labor.

The new system also includes, but is not limited to, features and benefits as specified
and defined by the Council in consultation with the Secretary of Labor.

The Secretary of Labor is required to implement all program integrity elements as
specified and defined by the Council in consultation with the Secretary of Labor. The bill
specifically directs the Secretary to implement elements including, but not limited to, the
following:

e Cross-matching of social security numbers with the Social Security
Administration;

e Checking new hire records against the National Directory of New Hires;

e Verification of citizenship or immigration status through the Systematic Alien
Verification for Entitlements program;
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e Comparison of applicant information with local, state, and federal prison
databases;

e Use of the following to detect duplicate claims:

o Interstate Connection Network;
o Interstate Benefits Cross-Match;
o State Identification Inquiry State Claims and Overpayment File; and

o Interstate Benefits 8606 application for overpayment recoveries for claims
filed in other states;

e Identification of IP addresses linked with multiple claims or claims filed outside
the United States; and

e Use of data mining and analytics for fraud detection and prevention.

The bill requires, should the Council become inactive or dissolved and the new
information technology system modernization project is completed, the Secretary of Labor to
implement and utilize all program integrity elements and guidance issued by both the U.S.
Department of Labor and the National Association of State Workforce Agencies within 60 days
of issuance of such guidance.

The bill requires the cross-checks described above to be carried out for new and active
Ul claims on a scheduled basis. Individual cases are to be reviewed for any claimants approved
for benefits for whom changes of circumstances affecting eligibility are identified.

The bill authorizes KDOL to execute a memorandum of understanding with any state
department, agency, or agency division for information the bill requires to be shared.

The Secretary of Labor is required to adopt rules and regulations to carry out the
provisions of the bill within 12 months of the effective date of the bill and to provide an annual
status update and progress report to the Council.

The bill prohibits any state agency entering into any contract for Ul IT modernization until
the Council has reviewed and made recommendations concerning the system and technology
and platform specifications and the LCC has reviewed such recommendations. The bill requires
such review to take place within 60 days of the close of the request for proposal for the
modernization.

Additionally, the bill requires the procurement negotiating committee for the procurement
modernization proposed by this bill to include the chairperson of the Joint Committee on
Information Technology in the position otherwise occupied by the Chief Administrative Officer of
KDOL.

Employment Security Board of Review—Temporary Changes

The bill provides from the effective date of the bill to June 30, 2024, the Employment
Security Board of Review (Board), currently composed of three members, will consist of six
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members, with no more than four of the members belonging to the same political party rather
than two as in current law.

The bill provides the Board may sit in panels of three members with no more than two
members belonging to the same political party, for the purpose of hearing and deciding cases
before the Board.

The bill provides a member’s appointment specifically for the term of the effective date of
the bill through June 30, 2024, will not count as a term for purposes of the prohibition currently
preventing a Board member from serving more than two consecutive terms.

Employment Security Rate Tables Changes

The bill provides for new tables for solvency and credit adjustments for the purpose of
making solvency or credit adjustments to maintain the Employment Security Fund balance
beginning in rate year 2022.

The bill replaces the current uniform solvency rate adjustments to the standard rate
schedule with six new solvency rate schedules and six new credit rate schedules providing for
solvency and credit rating adjustments to be made according the experience rating of
employers.

Tax Notification
The bill requires the Secretary of Labor to inform a claimant of the federal and state tax

consequences related to Ul benefits on the initial determination of benefits notice. Explanations
of the following are required:

e KDOL income tax withholding agreement form K-BEN 233, or a successor form;
e Tax withholding elections; and

e The tax withholding process and estimated weekly and maximum withholding
amounts.

Unemployment Trust Fund Data Reporting

The bill requires the Secretary of Labor to publish certain certified data related to the Ul
Trust Fund on a publicly accessible website maintained by the Secretary.

The bill requires the following information to be maintained for the most recent 20 fiscal
years, first published within 120 days of the effective date of the bill, and, for each fiscal year
beginning in FY 2022, published on or before December 1 following the end of such fiscal year:

e Distributions of taxable wages by experience factor for each fiscal year, to
include:

o The rate group;
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o The reserve ratio lower limit;
o The number of accounts;
o Taxable wages; and

o Summaries including the number of accounts and FY taxable wages for
active positive eligible, active ineligible, and active negative accounts;

e The average high-cost benefit rate summary, to include:

o The average high-cost benefit rate in effect at that time, and
o The benefit cost rate for fiscal years used to compute the average.

The Secretary of Labor is required, for the three years following the effective date of the
bill, to annually provide projections of the number and amount of Ul claims, the Ul Trust Fund
balance, and the amount of employer premiums to be paid, to the House Committee on
Commerce, Labor and Economic Development and the Senate Committee on Commerce.

Reemployment and Work Skills Training Services Provisions

The bill requires the Secretary of Labor and the Secretary of Commerce to jointly
establish and implement programs providing reemployment and work skills training services to
Ul benéefit recipients, to be known as the “my reemployment plan” program by June 1, 2021. The
program is to be available to all claimants except for those in the shared work program, in trade
readjustment assistance programs, or on temporary layoff with a return-to-work date.

The bill requires the Secretary of Labor to provide the names and contact information of
claimants who have received benefits for three continuous weeks to the Secretary of
Commerce. The Secretary of Commerce is then required to request the following documents
and information from such claimants:

Resume;
Work history;

Skills list; and
Job search plan.

The Secretary of Labor also is required to share labor market information and current
available job positions with the Secretary of Commerce.

The bill requires the Secretary of Commerce to:

e Collaborate with the KANSASWORKS workforce system to provide assistance,
when requested, to claimants;

e Match open job positions with claimants based upon skills, work history, and job
location;

e Facilitate and oversee the claimant and employer interview process;
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e Monitor the results of job matches, including information regarding claimants who
did not attend an interview or did not accept a position, and report such claimants
to the Secretary of Labor; and

e Develop and implement a work skills training or retraining program for claimants
in collaboration with the KANSASWORKS workforce system, the Secretary of
Labor, and other organizations.

The bill authorizes the Secretary of Labor to allow claimants to participate in work
training or retraining programs offered by the Secretary of Commerce in lieu of the job search
requirements. Claimants attending such training are required to participate for no less than 25
hours per week, and their attendance and progress is to be monitored by the Secretary of
Commerce. Claimants who fail to meet attendance and progress requirements are to be
disqualified by the Secretary of Labor within five business days of receiving the report of their
noncompliance. Benefits would be restored upon reestablishment of compliance and reported
by the Secretary of Commerce or the Secretary of Labor finding a show of good cause by the
claimant.

The Secretaries of Commerce and Labor are required to enter into appropriate
agreements for sharing of relevant information and to provide an annual status update and
progress report for the “my reemployment plan” program to specified legislative standing
committees.

Work Refusal Provisions

The bill requires the Secretary of Labor to develop procedures enabling employers to
notify KDOL when a Ul claimant refuses to return to work or refuses an offer of employment.
Upon receipt of such a notification, the Secretary is required to determine if the offered
employment is suitable, considering if the wages offered are comparable to the claimant’s
recent employment, work duties correspond to the claimant’s education level and work
experience, and the wages offered are at least the amount of the claimant’'s maximum weekly Ul
benefits.

The Secretary is required, within ten business days of receiving work refusal notification
from an employer, to notify the claimant who refused work information including:

e A summary of the claimant’s duties to accept suitable work;

e A statement that the claimant has been or may be disqualified from receiving
benefits;

e An explanation of what constitutes suitable work; and

e |Instructions for contesting a denial of claim based upon a report by an employer
that the claimant has refused an offer of suitable work.
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Unemployment Rate Thresholds for Maximum Benefits

The bill raises the minimum threshold for receiving a maximum of 20 weeks of Ul
benefits from a 3-month seasonally adjusted average unemployment rate of 4.5 percent to a
rate of 5.0 percent for weeks beginning September 5, 2021.

Benefits Disqualification for Fraudulent or Misleading Statements

The bill shortens the time an individual is to be disqualified from receiving benefits for
fraudulent or misleading statements from five years to one year upon the repayment of all
overpayments, interest, penalties, and fees for the first offense and five years upon the
repayment of all overpayments, interest, penalties, and fees for each subsequent offense.

The bill also establishes a crime classified as a severity level 5 nonperson felony for any
individual who makes fraudulent or misleading statements to obtain Ul benefits if they meet the
following criteria:

e Failed to engage in employment as defined in statute;

e Failed to perform any services for wages within the state not within the meaning
of employment;

e Made such fraudulent or misleading statements while purporting to be another
individual without their consent; and

e Communicated or caused to be communicated false statements or
representations on 3 or more occasions during a 30-day period while purporting
to be another individual without that individual’s consent.

Employer Account Protections and Payment Certification

The bill requires employers to be held harmless and not owe any amount to the State
for:

e Any paid claim reported as fraudulent to the Secretary of Labor, unless the
Secretary determines the claim to be legitimate; and

e Any claim that has been improperly paid, as defined by the bill, and described
below.

The bill requires the Secretary of Labor to make immediate restitution to employers,
without requiring a hearing or a request from the employer, as follows:

e Credit the account of any contributing, governmental rated, or reimbursing
employer for paid benefits determined to be due to fraud or improper payment;

Kansas Legislative Research Department 19 2021 Supplement | to Preliminary Summary



Business, Commerce, and Labor
Unemployment Compensation Modernization; Senate Sub. for Sub. for HB 2196

e Refund “reimbursing employers,” who repay the State for claims paid on their
behalf, for any claim paid after March 15, 2020, that is or is reported to be
fraudulent or improper by the employer, unless it is determined to be otherwise
by the Secretary; and

e After reviewing all reimbursing employer accounts, apply credits for any
unrecovered charges for fraudulent or improperly paid claims.

For purposes of both restitution and indemnification:

e Any determination with respect to the legitimacy of a claim is subject to appeal;
and

e There is no time limit for disputing a fraudulent claim or related appeals for
benefits paid between March 15, 2020, and December 31, 2022.

For the purposes of the bill, “improper payments” is defined as any payment that,
according to legally applicable requirements, should not have been made or was in the incorrect
amount.

The bill requires the Secretary of Labor to review all information reported by the U.S.
Department of Labor regarding improper payments between March 15, 2020, and December
31, 2022, and to:

e Determine the amount of any improper payments within 60 days of such
information becoming available;

e Immediately certify such amounts to the Director of Accounts and Reports; and

e Upon certification, send copies of each certification to the Director of the Budget
and the Director of Legislative Research.

Federal Coronavirus Relief Aid Transfers; Legislature Employment Security Fund

The bill provides for at least the lesser of an aggregate of $500.0 million or the maximum
amount available, as determined by the Director of the Budget, to be transferred from special
revenue funds to the Employment Security Fund and the Legislature Employment Security Fund
(LESF) of the LCC, which is created by the bill, during FY 2021 and FY 2022. A transfer of
$250.0 million is to be made to the Employment Security Fund and a transfer of $250.0 million is
to be made to the LESF. The transfers are to be made up of moneys identified by the Director of
the Budget to be unencumbered coronavirus relief funds that may be spent at the discretion of
the State, in compliance with federal requirements, and provided by federal legislation enacted
in response to the COVID-19 pandemic.

The bill provides if the amount of fraudulent and improper payment identified by the audit
conducted by the Council and any identified improper payments made between April 1, 2022,
and December 31, 2022, exceeds the amount of federal coronavirus relief funds transferred to
the Employment Security Fund and the LESF, the Secretary of Labor is required to certify the
amount of such excess to the Director of the Budget. Upon such certification, the Director of the
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Budget is required to identify the amount of unencumbered, discretionary federal coronavirus
relief funds available and is required to transfer an amount of such funds up to the amount of
the excess to the LESF.

Upon receipt of certifications concerning the amount of fraudulent or improper payments,
the LCC is required to notify the Legislative Budget Committee (LBC). The LBC is required to
make recommendations to the LCC concerning transferring funds from the LESF to the
Employment Security Fund. Upon receiving recommendations from the LBC, the LCC is
authorized to transfer funds from the LESF to the Employment Security Fund.

The amount of funds transferred from the LESF to the Employment Security Fund is
limited to the amount of fraud and improper payments identified by the audit conducted by the
Council and any fraud or improper payments made between April 1, 2022, and December 31,
2022, less the $250.0 million initially transferred to the Employment Security Fund.

In the event the transfer of federal coronavirus relief funds to the Employment Security
Fund up to $250.0 million is not available to be made prior to July 15, 2021, the bill stipulates
contributing employers pay contributions as set forth in the standard rate schedule for rate year
2022, and no solvency credit or adjustment applies. Should the second transfer of up to $250.0
million not occur prior to July 15, 2022, the bill requires employers to pay contributions as set
forth in the standard rate schedule for rate year 2023, and no solvency credit or adjustment
applies.

Federal Ul Program Restrictions

The bill specifies that any federal Ul program established in response to a pandemic is
not to be continued using state contributions after the federal program ends.

Shared Work Program Modifications

The bill requires the Secretary of Labor to create and manage a promotional campaign
for the Shared Work Unemployment Compensation Program (Program), which includes
educational communications with other state agencies and stakeholders, including the
Governor’s office, legislators, workforce investment boards, labor unions, and local, regional, or
state chambers of commerce.

The eligibility of employees to participate in the program is expanded from those whose
hours of work are reduced by 20 to 40 percent of normal weekly hours to those whose hours of
work are reduced by 10 to 50 percent of normal weekly hours.

The bill permits negative account employers to be approved for the Program if their most
recent calculated reserve ratio has improved from the previous reporting year’s reserve ratio.

The bill clarifies that eligibility for Ul benefits pursuant to a Program agreement would not
be conditioned upon work search or work availability limitations otherwise generally required of
Ul benefit recipients.
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Other Provisions

The bill clarifies that individuals of identity theft are not liable for fraudulent Ul claims
made using their stolen identity.

The bill amends a provision of the Employment Security Law pertaining to the quarterly
reporting of tax and wage data. Under current law, professional employer organizations, or
independent businesses that provide leased employees to a client, are prohibited from including
a client company’s owners and officers in the same Ul quarterly report as that company’s
employees. The bill removes the prohibition.

The bill revises the Employment Security Law by excluding from the definition of
“‘employment” contractual services performed by a petroleum landman. Such services are
defined to include mineral rights management and negotiations, development of minerals,
research of public and private property records, and title work. For purposes of the bill,
“‘minerals” includes oil, natural gas, or petroleum. Such services are not to include services
performed for 501(c)(3) organizations exempt from federal income taxation.

The bill requires KDOL and the Department for Children and Families (DCF) to enter into
a memorandum of understanding to provide for the transfer of information between agencies
providing that, upon notification that a Ul claimant has become employed, the Secretary of
Labor shall notify DCF to determine the Ul claimant’s eligibility for state or federal benefits
provided or facilitated by DCF.

The bill provides if the contributions collected from negative account balance employers
and paid into the Employment Security Interest Assessment Fund for the purpose of paying
interest on unemployment advances provided by the federal government exceed the amount of
interest owed, any excess amount shall be transferred to the Employment Security Trust Fund.
The bill prohibits any expenditures from the Employment Security Interest Assessment Fund
other than the payment of principal and interest on such advances from the federal government.

The bill requires the Department of Labor to develop a form for claimants to establish
their identity before a Kansas law enforcement officer. The form is limited to one page in length
and the Secretary of Labor shall use those forms of identification identified by the 1-9 list. The
completion of the form and submission by the law enforcement agency require the Secretary to
presume the claimant’s identity has been confirmed for purposes of Ul law. Law enforcement
officers, agencies, and the state or any political subdivision of the state receive immunity from
civil or criminal liability related to the use of the form if the officer acts in good faith and
exercises due care.

Kansas Legislative Research Department 22 2021 Supplement | to Preliminary Summary



EDUCATION

Fairness in Women’s Sports Act; SB 55

SB 55 creates the Fairness in Women’s Sports Act (Act) and requires interscholastic,
intercollegiate, intramural, or club athletic teams or sports that are sponsored by public
educational institutions to be designated based on biological sex.

Legislative Findings

The bill contains findings of the Legislature regarding the differences between biological
males and females. The findings further discuss the biological differences with regard to
athletics.

Athletic Team Criteria

The bill requires all interscholastic, intercollegiate, intramural, and club athletic teams
that are sponsored by public elementary, secondary, and postsecondary institutions that
compete against teams from other public educational institutions to be expressly designated as
one of the following, based on the biological sex of the team members:

e Males, men, or boys;
e Females, women, or girls; or
e Coed or mixed.

The bill prohibits athletic teams or sports designated for females, women, or girls from
being open to students of the male sex.

[Note: The bill does not exclude students of the female sex from participating on athletic
teams designated for males, men, or boys.]

Rules and Regulations

The bill requires the Kansas State High School Activities Association, the State Board of
Regents, and the governing bodies for municipal universities, community colleges, and technical
colleges to adopt rules and regulations for the implementation of the designations of its athletic
teams.

Prohibition of Complaints

The bill prohibits governmental entities, licensing organizations, accrediting organizations,
or athletic associations or organizations from taking the following actions against public
educational institutions that maintain separate teams for students of the female sex:

e Entertaining a complaint;
e Opening an investigation; or
e Taking other adverse actions.
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Resolving Violations

In the event of a violation of the Act, the bill allows the following individuals and
organizations to file civil suit and seek relief in the form of monetary damages, reasonable
attorney fees, and other appropriate relief:

e Any student deprived of an athletic opportunity or who suffers direct or indirect
harm by a violation of the Act;

e Any student subjected to retaliation or other adverse action by a public
educational institution or athletic association for reporting a violation of the Act; or

e Any public education institution that suffers direct or indirect harm as a result of a
violation of the Act.

The bill requires all civil actions to be initiated no later than two years after the harm
occurs.

Severability

The bill declares all sections of the Act to be severable in the event one or more sections
are determined to be invalid.

Civics and Financial Literacy Education; HB 2039

HB 2039 amends law related to civics and financial literacy education.

Civics Education

The bill requires, beginning in the 2022-2023 school year, students enrolled in an
accredited public, private, or parochial high school to pass a civics test, or series of tests, as
part of the Kansas required courses of instruction for graduation. The bill requires, beginning in
the 2021-2022 school year, students to be provided the civics test, or series of tests, but
students will not be required to pass the tests as a requirement for graduation. The bill requires
the civics test, or series of tests, to be composed of a total of 60 questions selected from the
naturalization test administered by the U.S. Citizenship and Immigration Services. The bill
allows teachers to use 20 multiple-choice questions provided on the U.S. Citizenship and
Immigration Services website in the civics test or series of tests.

The bill requires each accredited high school to submit to the State Board of Education
(State Board) an annual report that provides aggregate student achievement data for the civics
test or series of tests. The bill requires the State Board to compile and present such reports to
the Legislature on or before January 31 of each year.

The bill also requires accommodations for, or possible exemptions to, the civics test
requirement for a student with an individualized education program.
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The bill authorizes the State Board to adopt rules and regulations related to the civics
test.

Financial Literacy Education

The bill amends law regarding personal financial literacy education in state curriculum
standards. Current law requires the State Board to develop curriculum, materials, guidelines,
and standards for all grades within existing mathematics curriculum or other appropriate subject
matter curriculum, for use by local boards of education and governing authorities of accredited
nonpublic schools.

The bill requires, for grades 10, 11, and 12, a personal financial literacy course to be at
least one semester or two quarters in length. The bill requires the offered course to include, but
not be limited to, the following topics:

e Saving and investing;

e Credit and debt;

e Financial responsibility and money management; and
e |nsurance, risk management, and income.

The bill requires all public, private, or parochial high schools to implement personal
financial literacy courses in the 2022-2023 and 2023-2024 school years. The bill requires
students to pass the personal financial literacy course as a requirement for graduation
beginning in the 2024-2025 school year.

Promise Scholarship; HB 2064

HB 2064 establishes the Kansas Promise Scholarship Act (Act), which provides
scholarships for students to attend an “eligible postsecondary educational institution.” The Act
makes the State Board of Regents (Board) the administering agent.

Definitions

The bill defines “eligible postsecondary institution” (institution) to mean one of the
following:

e Any community college or technical college established by state statute;
e The Washburn Institute of Technology; or

e Any independent, not-for-profit, postsecondary institution whose main campus or
principal place of operation is in Kansas that offers a program eligible under the
Act, maintains an open enrollment, and is accredited by a nationally recognized
accrediting agency for higher education.

The bill defines a “promise eligible program” (eligible program) to mean any two-year
associate degree program, career and technical education certificate, or stand-alone program
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identified by the Board, or an eligible program as designated by the institution pursuant to
Section 3 of this bill.

The bill also defines “military servicemember” as it is defined in law regarding expedited
occupational or professional licensing for servicemembers and “part-time student” as a student
enrolled for at least six credit hours in a semester who is not enrolled as a full-time student.

Administration

Rules and Regulations

The bill requires the Board to adopt rules and regulations on or before March 1, 2022,
pertaining to:

e Application deadlines for the scholarship;
e The appeals process for denial or revocation of a scholarship;

e Guidelines for the transferability of a graduated student’'s credits from an
institution to a state educational institution or a municipal university;

e The terms, conditions, and requirements of the scholarship agreement between
the Board and the student;

e Procedures for requesting and approving certain absences from an institution;

e Criteria for determining whether a student has fulfiled the employment and
repayment requirements specified in the bill, including methods of repayment;
and

e Criteria for determining whether special circumstances or good cause are
present that prevent a student from completing the scholarship requirements.

Eligible Programs

The bill requires the Board to identify the eligible programs that are in the following fields
of study:

Information technology and security;

Physical and mental health care;

Early childhood education and development;

Advanced manufacturing and building trades; or

Those designated by the institution according to Section 3 of the bill.
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Other Responsibilities

The bill also requires the Board to:

e Work with community partners to publicize the Promise Scholarship Program
(Program);

e Disburse funds to each institution;
e Request information from each institution;
e Ensure students fulfill the scholarship agreement; and

e Starting in January 2022, annually evaluate the Program and report to the
standing education committees of the House of Representatives and the Senate.

Designation of an Additional Eligible Program by the Institution

The bill allows an institution to designate one additional eligible program outside of the
specified fields if it is a two-year associate degree program, career and technical education
certificate program, or stand-alone program that corresponds to a high-wage, high-demand, or
critical-need field. The bill further requires such institution have no less than one existing eligible
program before the institution designates an additional eligible program. Once adopted, the
institution must maintain the newly designated eligible program for no less than three years.

Appropriations

The bill requires the Program be subject to appropriations that will not exceed $10.0
million annually for FY 2022 and FY 2023. Beginning in FY 2024, all subsequent appropriations
will not exceed 150.0 percent of the expenditures in the preceding year. The amount of a
student’s scholarship for each semester is the aggregate of the amount of tuition and related
fees or costs of the institution minus the aggregate amount of all other aid awarded to the
student. The bill specifies aid includes any financial assistance that would not require
repayment.

If a student is enrolled in an eligible program offered by a four-year postsecondary
educational institution, the bill requires that the aggregate amount of tuition, fees, books, and
materials for such program be considered the average cost of such program when offered by an
institution that is not a four-year institution.

The bill prioritizes scholarships for eligible students whose family household incomes are
less than or equal to the following amounts:
e $100,000 for a family of two;
$150,000 for a family of three; and
e $150,000, plus $4,800 per additional family member beyond three.
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Eligible students whose family household income exceeds these limits are eligible for
scholarships under the Act only if scholarship money remains after awarding all other prioritized
scholarships.

Eligibility for a Scholarship

The bill requires a student to meet the following criteria to be considered eligible for a
scholarship:

e Be a resident of Kansas; and

o In the past 12 months, have:

— Graduated from an accredited Kansas public or private secondary
school;

— Completed the requirements for graduation from a non-accredited
private secondary school, per KSA 72-4345; or

— Attended an accredited Kansas public or private secondary school
or non-accredited private school, per KSA 72-4345, and obtained
a high school equivalency certificate;

o Be 21 years of age or older while having been a resident of Kansas for a
minimum of three consecutive years; or

o Be a dependent child of a military servicemember permanently stationed
in another state and have graduated from any out-of-state secondary
school or obtained a high school equivalency certificate within the
preceding 12 months;

e Complete a scholarship application as established by the Board;
e Enter into a scholarship agreement with the Board;
e Complete the Free Application for Federal Student Aid; and

e Enroll in an eligible program at an institution.

The bill further requires the student maintain satisfactory academic progress and satisfy
the requirements of the scholarship agreement.

The bill does not prohibit a student enrolled in high school who received a
postsecondary course credit from qualifying for the scholarship.
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Scholarship Agreement, Repayment for Failure to Complete, and Completion of the
Program

Scholarship Agreement

The bill requires the student to enter into a scholarship agreement with the institution to
receive a scholarship. The scholarship agreement must contain the following criteria for eligible
students:

e Enroll as a full- or part-time student in an eligible program at an institution and
complete the Program within 30 months of the date upon which the first
scholarship was awarded;

e Within six months of completing the eligible program:

o Reside and work in Kansas for a minimum of two consecutive years; or

o Enroll as a full- or part-time student at any public or not-for-profit
postsecondary educational institution whose main campus or principal
place of operation is in Kansas;

e Maintain records and make reports as required by the Board to document
satisfaction of the requirements in this bill; and

e Repay the amount of scholarship received, upon failure to satisfy the
requirements of the scholarship agreement.

Repayment

Failure to satisfy the requirements of a scholarship agreement will result in the
scholarship recipient being liable for repayment to the Board in the amount of the awarded
scholarship plus accrued interest. The interest is to be set at the rate of the Federal PLUS
Program at the time the scholarship was awarded. Moneys collected in this manner are to be
remitted to the State Treasurer to be put into the Kansas Promise Scholarship Program Fund.
The bill allows installment payments to be made in accordance with Board rules and
regulations, with payments to begin six months after the cause for the failure to satisfy the
requirements as determined by the Board.

The Board is authorized to transfer any repayment account to a loan servicer or
collection agency.

The Board may postpone the requirements for good cause.
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Completion of the Program

A scholarship recipient satisfies the requirements of the Program when the recipient:

e Completes the requirements of the scholarship agreement;
Commences service as a military servicemember after receiving the scholarship;

e Fails to satisfy the requirements after making the best possible effort to do so as
determined by the Board; or
e |[s unable to satisfy the requirements due to disability or death of the recipient.

Kansas Promise Scholarship Program Fund

The bill establishes the Kansas Promise Scholarship Program Fund to be administered
by the Board.

Firearms Safety Education in Schools; Sub. for HB 2089

Sub. for HB 2089 creates law related to firearm safety education programs conducted in
public school districts. The bill establishes these provisions as the “Roy’Ale Act.”

The bill allows a local board of education (local school board) to provide firearm safety
education programs. The State Board of Education (State Board) is directed to establish
curriculum guidelines for a standardized firearm safety education program, which the bill
requires to include accident prevention.

The bill provides that specific programs are to be used based on the grade level of
students, as follows:

e Kindergarten through grade 5 guidelines shall be based on the Eddie Eagle
Gunsafe program (Eddie Eagle program) offered by the National Rifle
Association (NRA) or any successor program;

e Grades 6 through 8 guidelines shall be based on the Eddie Eagle program; the
Hunter Education in Our Schools program (Hunter Education) offered by the
Kansas Department of Wildlife, Parks and Tourism (KDWPT); or, at the discretion
of the local school board, any other firearm safety education program offered by
KDWPT; and

e Grades 9 through 12 guidelines shall be based on Hunter Education or, at the
discretion of the local school board, any other firearm safety education program
offered by KDWPT.

The bill further provides, if a local school board elects to provide firearm safety
education, the instruction shall be in accordance with the guidelines established by the State
Board. Further, if a local school board elects to provide firearm safety education courses, the bill
requires the instruction to be offered to ensure all students are provided the opportunity to take
the course.
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Elections and Voting; Senate Sub. for HB 2183

Senate Sub. for HB 2183 amends and creates law pertaining to elections and voting,
including on advance mail ballots, registered voter information reporting, assistance with the
return of advance ballots, advance ballot return deadlines, the authority of the Secretary of
State, duties of election officials, electioneering, and election funding. The bill also creates the
crime of false representation of an election official.

Alteration of Advance Mail Ballot Postmark

The bill amends election law to make it unlawful for any person to knowingly backdate or
otherwise alter a postmark or other official indication of the date of mailing of an advance mail
ballot if the intent is to make the mailing date appear different from the actual date of mailing by
the voter or voter’s designee. A violation will carry the same criminal penalty as other violations
concerning advance voting, a level 9 nonperson felony.

Signature Matching on Advance Voting Ballots

The bill prohibits a county election officer from accepting an advance voting ballot
transmitted by mail unless they first verify the signature on an advance voting ballot envelope
matches the signature on file in the county voter registration records. If the signature of a person
on the advance voting ballot envelope does not match the signature on file, the ballot will not be
counted. Verification could occur by electronic device or human inspection.

The bill specifies that such verification will not be required if the voter has a disability that
prevents them from signing the ballot or that prevents them from signing the ballot in a way that
matches the signature on file in the county voter registration records.

Authority to Extend the Advance Mail Ballot Deadline

The bill removes the authority of the Secretary of State (Secretary) to extend the
deadline for receiving advance mail ballots. Under continuing law, the deadline for a county
election office to receive advance voting ballots is the last mail delivery on the third day
following an election; current law authorizes the Secretary to permit additional time.

False Representation of an Election Official

The bill creates the crime of false representation of an election official, defined as
knowingly engaging in any of the following by phone, mail, email, website, or other online
activity or other means of communication while not holding a position as an election official:

e Representing oneself as an election official,

e Engaging in conduct that gives the appearance of being an election official; or
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e Engaging in conduct that would cause another person to believe a person
engaging in such conduct is an election official.

The bill defines an “election official” to mean the Secretary, any employee of the
Secretary, any county election commissioner or county clerk, any employee of any county
election commissioner or county clerk, or any other person employed by a county election
office.

False representation of an election official will be a level 7 nonperson felony.

Registered Voter Reporting Requirements

The bill requires the Secretary to publish the following information on the official website
of the Secretary each month:

e The total number of registered voters in each county;

e The total number of registered voters in each county who have been identified by
the county election office as having mail that is undeliverable and the number of
such voters as a percentage of all registered voters in the county; and

e The total number of registered voters for each political party.

The bill requires the Secretary, on the tenth day prior to any election, to publish on the
official website of the Secretary, the total number of registered voters in each voting precinct,
including the total number of such registered voters affiliated with each political party on the
official website of the Secretary.

Delivering or Assisting with Advance Voting Ballots

The bill prohibits any person from delivering an advance voting ballot on behalf of
another person, unless the person submits an accompanying written statement at the time of
delivery, signed by both the voter and the person delivering the ballot. The bill specifies that only
the person delivering such ballot could deliver the written statement.

The bill requires the statement to be on a form established by the Secretary containing:

e A sworn statement from the person delivering the ballot affirming they have not
exercised undue influence on the voting decision of the voter, nor delivered more
than ten advance voting ballots on behalf of other persons during the election;
and

e A sworn statement by the voter affirming the authorization of the person to deliver
the ballot, and the person has not exercised undue influence on the voting
decision of the voter.

The bill prohibits:
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e A candidate for office from delivering an advance voting ballot on behalf of

another voter unless it is on behalf of an immediate family member [Note: The
candidate could return no more than ten advance voting ballots total.]; and

e An individual from delivering more than ten advance voting ballots on behalf of
other voters during an election.

A violation of these provisions will be a class B misdemeanor.

The bill prohibits a candidate for office from assisting any voter in marking an advance
ballot or signing an advance ballot form, except it will not be a violation for the Secretary, an
election official, or county election office to assist a voter while in the performance of the duties
of such office. A violation of this provision will be a class C misdemeanor.

Electioneering

The bill expands the definition of “electioneering” in continuing law to include a
candidate:

e Touching or handling a voter’s ballot during the voting process, unless it is on
behalf of an immediate family member;

e Distributing or counting ballots;

e Hindering or obstructing a voter from voting, entering, or leaving a polling place;
or

e Hindering or obstructing an election board worker from performing election
duties.

The new electioneering provisions will not apply to the Secretary, an election official, or
county election office.

Under continuing law, electioneering is a class C misdemeanor.

Transparency in Revenues Underwriting Act

The bill creates the Transparency in Revenues Underwriting Act (Act), prohibiting
election officials from knowingly accepting moneys, directly or indirectly, for any expenditures
related to conducting, funding, or facilitating election administration.

The bill will not apply to:
e Acts of appropriation;

e Any moneys collected by an election official from the payment of fees or
assessed costs;
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e Any monetary campaign contributions for any candidate for the office of county
clerk; or

e Moneys otherwise provided by law.

A violation of the Act will be a level 9 nonperson felony.

Severability

The bill contains a severability clause regarding all provisions.

Advance Voting and Election Laws, Election Tampering; Temporary Vacancy
Appointment Process; HB 2332

HB 2332 creates and amends law concerning addresses maintained for registered
voters, solicitation of advance voting ballot applications, alteration of election laws, and the
crime of election tampering.

The bill establishes a process for the handling of temporary vacancies created by
officers or employees of the State or political subdivisions of the State due to military service.

Addresses Maintained for Registered Voters

The bill requires each county election officer to maintain a residential address and
mailing address for each registered voter if the mailing address is different from the residential
address.

The bill requires the residential address of a registered voter to correspond to a physical
location where the voter resides and not be a post office box or other address that does not
correspond to a physical location that can be occupied. If the residential address does not meet
these requirements, the voter is not validly registered.

The bill requires this information to be recorded in any electronic database maintained
by each county election officer.

Solicitation of Advance Voting Ballot Applications

The bill requires any individual who solicits by mail a registered voter to file an
application for an advance voting ballot, and in such mailing includes an application for an
advance voting ballot, to include in such mailing:

e The name of the individual or organization causing such solicitation to be mailed;

e The name of the president, chief executive officer, or executive director, if an
organization;

e The address of such individual or organization; and
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e The statement: “Disclosure: This is not a government mailing. It is from a private
individual or organization.”

The bill requires all such information to be included on both the exterior of the mailing
and on each page contained within the mailing (except on the application for the advance voting
ballot) in a clear and conspicuous label in 14-point or larger font.

The bill requires the advance voting ballot application included in such a mailing to:

e Be the official application for advance voting ballot by mail provided by the
Secretary of State;

e Not have any portion of such application form completed prior to mailing; and

e Contain an envelope addressed to the appropriate county election office for the
mailing of such application.

The bill prohibits the person mailing the application to the voter from directing the
completed application be returned to such person.

The bill provides a violation of such requirements is a class C nonperson misdemeanor.

The bill exempts from such requirements the Secretary of State, any election official,
county election offices, and the official protection and advocacy for voting access system for the
State as provided in the Help America Vote Act of 2002, or any other entity required by federal
law to provide information concerning elections and voting procedures. [Note: The Disability
Rights Center of Kansas is the designated protection and advocacy system in Kansas.]

Additionally, the bill prohibits any person not a resident of Kansas or domiciled in Kansas
from mailing or causing to be mailed an application for an advance voting ballot. The bill
provides individuals may file a complaint with the Attorney General alleging a violation of this
provision; such complaint must include the name of the person alleged to have violated this
provision. The bill requires the Attorney General to investigate any allegations of violations
under this provision and permits an action to be filed against any person found to have violated
this provision. The bill provides any person who violates this provision is subject to a civil
penalty of $20, and each mailing of an application for an advance voting ballot constitutes a
separate violation.

These provisions of the bill become effective January 1, 2022.

Alteration of Election Laws

The bill creates law to prohibit the Governor, the Executive Branch, and the Judicial
Branch from altering election laws.

The bill requires approval from the Legislative Coordinating Council prior to the
Secretary of State entering into consent decrees with any court. The bill specifies that it could
not be construed to limit or otherwise restrict the judicial power of the state government in the
exercise of any of its constitutional powers.
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The bill contains a severability clause regarding these provisions.

Election Tampering

The bill expands the crime of election tampering to include:

e Changing or attempting to change, alter, destroy, or conceal any vote cast by
paper ballot or computer;

e Changing or attempting to change any vote by manipulating computer hardware
or software, election machines, wireless or cellular transmissions, or vote
tabulation methods; or

e Knowingly producing false vote totals.

The bill clarifies the crime of election tampering by making or changing any election
record does not include making or changing any election record by a person who is lawfully
carrying out an election duty.

Temporary Vacancy Appointment Process

If a temporary vacancy is created by officers or employees of the State or political
subdivisions of the State due to military service, the bill requires, upon a determination by such
officer that such officer’'s military service requires a temporary appointment for such officer’s
vacancy, such officer to submit an approved form to be filed:

e With the Secretary of State, if the officer is an elected state official,

e With the county clerk containing the largest portion of the territory of the political
subdivision, if the officer is an elected official of a political subdivision; or

e With their human resources department or other official as determined by the
officer’s employer, if the officer is an employee who is not an elected official.

The bill also requires such officer to submit an approved form with the respective official
or department upon such officer’s return from military service.

The bill states, if the officer’s military service creates a temporary vacancy and the officer
has filed the approved form as outlined above:

e Such temporary vacancy must be appointed and temporarily filled by the
appointive authority for the partisan elective office, if the officer is an elected
official; and

e Such temporary vacancy may be appointed and temporarily filled by the
appointive authority for the employee, if the employee is not an elected official.
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The bill states individuals appointed by the process outlined above will hold the office or
position they are appointed to during the temporary vacancy.

The bill expands the definition of “military service” to add active service in the Air Force,
Coast Guard, Kansas Air National Guard, Kansas Army National Guard, Space Force, or any
branch of the U.S. military reserves to active service in the Army, Navy, and Marine Corps, as in
current law.
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Concealed Carry Licenses, Kansas Protection of Firearms Rights Act; HB 2058

HB 2058 amends law related to the recognition and issuance of a concealed carry
license (license), creates two concealed carry license classes, and creates the Kansas
Protection of Firearms Rights Act.

License Reciprocity

The bill specifies a valid license or permit to carry a concealed firearm issued by another
jurisdiction is recognized in Kansas while such permit or license holder is not a Kansas resident.

The bill provides valid licenses or permits issued by another jurisdiction entitle the lawful
holder only to carry concealed handguns as defined in Kansas law, and it requires such persons
to act in accordance with Kansas laws while carrying a concealed handgun in the state.

The bill also states criminal provisions in continuing law prohibiting the carrying of a
concealed firearm by persons under age 21 do not apply to residents of another state who are
less than 21 years of age and lawfully carrying a concealed firearm pursuant to a recognized
out-of-state license.

The bill provides that recognition of a license or permit from another jurisdiction is not
construed to impose a general prohibition on the open or concealed carrying of handguns,
either loaded or unloaded, without a license.

Issuance of an Alternative License During Certain Circumstances

The bill requires the Attorney General to issue documents to concealed carry licensees
(licensees) as an alternative to the physical card issued pursuant to continuing law, if the
Attorney General determines it is impractical for the Division of Vehicles (Division), Department
of Revenue, to issue such physical cards, and if the Attorney General determines such
impractical conditions have lasted for at least 30 days.

The bill provides that, if such a determination is made, the alternative authorization
document authorizes the licensee to exercise the rights and privileges to carry a concealed
handgun, pursuant to the Personal and Family Protection Act (PFPA).

The bill states the alternative document must state it is proof that the licensee holds a
valid license to carry concealed handguns and must include the same information included on a
regular license card under continuing law, as follows:

e Licensee’s name;
e Licensee’s signature;

e Licensee’s address;

Kansas Legislative Research Department 38 2021 Supplement | to Preliminary Summary



Federal and State Affairs
Concealed Carry Licenses, Kansas Protection of Firearms Rights Act; HB 2058

e Licensee’s date of birth; and

e Licensee’s driver’'s license number, nondriver’s identification card number, or
unique number for military applicants or their dependents as required by
continuing law.

The bill further specifies that all such documents issued during the period of determined
impracticality expire 90 days after such conditions have ceased and it is practical for the
Division to resume issuing physical cards.

The bill also makes a conforming amendment to provisions regarding the issuance of a
license, requiring issuance of such authorization documents within 90 days after receipt of a
completed application, if the Attorney General has made a determination of impracticality with
regard to card issuance.

Concealed Carry License Classes

The bill creates two license classes:

e A provisional license that can be issued to persons who are at least 18 years of
age and meet the requirements in continuing law for issuance of a license; and

e A standard license for persons who are over 21 years of age and meet the
requirements in continuing law for issuance.

[Note: Persons over 21 years of age can also carry a concealed firearm without a license
pursuant to continuing law.]

The bill specifies that if a licensee holds a valid provisional license at the time a renewal
application is submitted, then the Attorney General shall issue a standard license to the licensee
if such person is not otherwise disqualified from holding a license. [Note: Continuing law
provides that a license is valid for a period of four years.]

The bill requires a license to indicate whether it is a provisional or standard license.

The bill also makes conforming changes in statutes related to crimes and hunting to
allow a person who holds a valid provisional license, but is under 21 years of age, to carry a
concealed handgun in the same manner as an individual licensed under current law.
Specifically, the bill amends statutes related to the following:

e Traffic in contraband in a correctional institution or care and treatment facility,
specifying that provisional licensees may possess a firearm or ammunition while
in a vehicle, or store such items in a vehicle;

e Criminal use of weapons, specifying that provisional licensees may possess a
concealed handgun in or on certain school property or grounds and buildings
used by a unified school district or accredited nonpublic school. [Note: The PFPA
exempts public school district buildings from the adequate security requirements
that must be met by other public buildings seeking to prohibit concealed carry of
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weapons in such buildings, allowing school districts to restrict concealed carry of
handguns in school buildings by posting signage.];

e Criminal carrying of weapons;
e Possession of a concealed handgun in certain government buildings; and

e Carrying a concealed handgun while hunting, fishing, or furharvesting.

The bill also makes conforming changes to the PFPA to carry out the provisions of the
bill.

Kansas Protection of Firearms Rights Act

The bill enacts the Kansas Protection of Firearms Rights Act by amending law regarding
criminal possession of a weapon by a convicted felon.

Lifetime Prohibition

The bill specifies, for convictions of a person felony or violation of certain controlled
substances crimes prior to July 1, 2009, the convicting court would have had to find the person
used a firearm in the commission of the crime, rather than having been in possession of a
firearm at the time of the commission of the crime.

Three-year Prohibition

The bill prohibits possession of weapons, including firearms, by an individual as follows:

e Such individual has been convicted of a person felony or a crime under the law of
another jurisdiction that is substantially the same as such person felony; or

e Such individual was adjudicated as a juvenile offender for a crime that if
committed by an adult would constitute a person felony; and

e Such individual was not found by the convicting court to have used a firearm in
the commission of the crime; and

e Less than three years have elapsed since such individual satisfied the sentence
imposed or the terms of any diversion agreement or was discharged from
supervision.

Eight-year Prohibition

Prior law prohibited possession of a weapon by persons:

Kansas Legislative Research Department 40 2021 Supplement | to Preliminary Summary



Federal and State Affairs
Concealed Carry Licenses, Kansas Protection of Firearms Rights Act; HB 2058

e Convicted of certain controlled substances felony crimes; certain crimes against
persons and property; sex offenses; or an attempt, conspiracy, or criminal
solicitation of any such felony;

e Convicted of a crime under the law of another jurisdiction that is substantially the
same as such felony; or

e Who have been released from imprisonment for such felony, or adjudicated as a
juvenile offender because if committed by an adult, the crime would constitute
the commission of such felony.

The bill clarifies prior law to provide that such provisions apply if less than eight years
have elapsed since the person satisfied the sentence imposed or the terms of any diversion
agreement or was discharged from supervision.

The bill makes clarifies that persons convicted of certain controlled substance felony
offenses prior to their 2010 recodification transfer are prohibited from possessing a weapon.

Three-month Prohibition

The bill also prohibits possession of a weapon by an individual if:

e Such individual has been convicted of any other nonperson felony, other than
those specified in the bill and continuing law, or a crime of another jurisdiction
that is substantially the same as such nonperson felony; or

e Such individual was adjudicated as a juvenile offender because if committed by
an adult, the crime would constitute the commission of such nonperson felony;
and

e Less than three months have elapsed since since such individual satisfied the
sentence imposed or terms of any diversion agreement, or was discharged from
supervision.

Expungement or Pardon of Felony Convictions

The bill removes the restriction on firearm possession for an individual who has had a
felony conviction expunged or pardoned if a lifetime, three-year, or three-month weapons
possession prohibition applies under the bill.

Expungement Proceedings

Prior law required a court to order a petitioner’s arrest record, conviction, or diversion be
expunged if the court makes certain findings. The bill requires that for petitions seeking
expungement of a felony conviction, the court find that possession of a firearm by the petitioner
is not likely to pose a threat to the safety of the public.
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Concealed Carry License Application

The bill removes a provision that required the person disclose that the arrest, conviction,
or diversion occurred, even if the associated records are expunged, when such person applies
for a license.

Firearm Possession

The bill provides, when a person whose arrest record, conviction, or diversion of a crime
that resulted in such person being prohibited by state or federal law from possessing a firearm
has been expunged, it shall be deemed that such person’s right to keep and bear arms is fully
restored. The restoration of rights includes, but is not limited to, the right to use, transport,
receive, purchase, transfer, and possess firearms. The bill specifies that the provisions
concerning restoration of rights would include any orders issued prior to July 1, 2021.

Disclosure of Expunged Records

Continuing law provides expunged records may not be disclosed except when requested
by certain persons. The bill amends provisions related to disclosure to the Attorney General by
specifying such records can be disclosed to the Attorney General for any purpose authorized by
law, except that such records cannot be the basis for the denial of a concealed carry permit.

The bill also amends provisions allowing disclosure to the Kansas Bureau of
Investigation (KBI) to remove provisions allowing such records to be used in connection with a
National Instant Criminal Background Check System (NICS) record check through the Federal
Bureau of Investigation (FBI), to determine a person’s qualifications to possess a firearm.

The bill further specifies, upon issuance of an expungement order, the KBI is required to
report to the FBI that such expunged record should be withdrawn from NICS. The KBI is
required to include such expungement order in the person’s criminal history record for purposes
of documenting the restoration of such person’s right to keep and bear arms.

Conveyance of Certain Property in Doniphan County to the lowa Tribe of Kansas and
Nebraska; State Historical Society; HB 2408

HB 2408 authorizes and directs the Executive Director of the Kansas Historical Society
(KSHS), on behalf of the KSHS, to convey by quitclaim deed a 9.86 acre parcel of land in
Doniphan County to the lowa Tribe of Kansas and Nebraska.

The legal description of the parcel is provided in the bill, which also states the property is
listed in the National Register of Historic Places (National Register) as the “lowa, Sac and Fox
Presbyterian Mission” (property). The bill provides the conveyance does not require appraisal,
bid, or publication, and the conveyance is not subject to appraisal requirements in continuing
law. The Attorney General is also required to review and approve the deeds and conveyances.

The bill provides the lowa Tribe of Kansas and Nebraska agrees to pay all costs related
to the conveyance and grants the State a historic preservation easement that reflects current
federal preservation laws regarding properties listed in the National Register.
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Trust Company Charter Conversions; SB 178

SB 178 amends provisions in the Kansas Banking Code governing organization and
supervision to permit a national bank, federal savings association, or federal savings bank to
convert to a state trust company. The bill also permits a trust company to convert its charter to
one of the above-named financial institutions.

The bill updates references to include trust companies in law pertaining to renewal and
extension of articles of incorporation (KSA 2020 Supp. 9-803); stockholder vote for conversion
to a state bank (KSA 2020 Supp. 9-808); stockholder vote for conversion to a national bank
(KSA 2020 Supp. 9-809); and prohibition against felons serving as directors, officers, or
employees (KSA 2020 Supp. 9-1717). The bill also establishes a naming standard to require the
name selected for a state trust company to be different or substantially dissimilar from the name
of any other trust company doing business in the state.

Under current law, a national bank, federal savings and loan association, or federal
savings bank is permitted to convert its charter to a state bank charter. Conversely, the law also
allows a state bank to convert to a national bank, federal savings and loan association, or
federal savings bank.

Technology-enabled Fiduciary Financial Institutions Act; Senate Sub. for HB 2074

Senate Sub. for HB 2074 enacts the Technology-enabled Fiduciary Financial
Institutions Act (Act), which will be part of and supplemental to Chapter 9 of the Kansas Statutes
Annotated (the Kansas Banking Code). On July 1, 2022, the bill requires the State Bank
Commissioner issue a charter to The Beneficient Company and establish a fidfin fiduciary
institution pilot program with an economic growth zone designated in Harvey County. The bill
also establishes an income and privilege tax credit beginning in tax year 2021 for trust banks in
an amount equal to such fiduciary financial institution’s qualified charitable distributions during
such taxable year if the trust bank maintained such fiduciary financial institution’s principal office
in an economic growth zone.

Technology-enabled Fiduciary Financial Institution Defined

Under the bill, a “technology-enabled fiduciary financial institution” [referred to generally
as a TEFFI] or “fiduciary financial institution” means any limited liability company, limited
partnership, or corporation that:

e Is organized to perform any one or more of the activities and services authorized
by the Act;

e Has been authorized to conduct business as a fiduciary financial institution under
the Kansas Banking Code pursuant to the provisions of Section 2;

e Has made, committed to make, or caused to be made a qualified investment; and
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e Has committed, in or as part of the application provided in Section 2, and
amendments thereto, to conduct any fidfin transactions in accordance with
Section 11, and amendments thereto, including the distributions required therein.

Designation of Act; Definitions (Section 1)

The bill names the Act and establishes definitions for the following terms:

e “Alternative asset” to mean professionally managed investment assets that are
not publicly traded, including, but not limited to, private equity, venture capital,
leveraged buyouts, special situations, structured credit, private debt, private real
estate funds, and natural resources, including any economic or beneficial interest
therein;

e “Alternative asset custody account” to mean an account created by the owner of
an alternative asset that designates a fiduciary financial institution as a custodian
or agent and into which the client transfers, electronically or otherwise, content,
materials, data, information, documents, reports, and contracts in any form,
including without limitation evidence of ownership; subscription agreements;
private placement memoranda; limited partnership agreements; operating
agreements; financial statements; annual and quarterly reports; capital account
statements; tax statements; correspondence from the general partner, manager,
or investment advisor of the alternative asset; an investment contract as defined
in KSA 17-12a102(28)(E) [in the Uniform Securities Act]; and any digital asset as
defined in KSA 58-4802 [the Revised Uniform Fiduciary Access to Digital Assets
Act], whether such information is in hard copy form or a representation of such
information that is stored in a computer-readable format;

e “Charitable beneficiaries” to mean one or more charities, contributions to which
are allowable as a deduction pursuant to Section 170 of the federal Internal
Revenue Code, that are designated as beneficiaries of a fidfin trust;

e “Custodial services” to mean the safekeeping and management of an alternative
asset custody account, including the execution of customer instructions, serving
as agent, fund administrative services, and overall decision-making and
management of the account by a fiduciary financial institution; “custodial
services” is deemed to involve the exercise of fiduciary and trust powers;

e “Economic growth zone” to mean an incorporated community with a population of
not more than 5,000 people located within one of the listed 78 counties (those
counties, with the exception of Harvey County, are currently designated as Rural
Opportunity Zone counties);

e “Excluded fiduciary” to mean a fiduciary financial institution in its capacity as a
trustee of a fidfin trust, provided that a fiduciary financial institution shall only be
deemed an “excluded fiduciary” to the extent the fiduciary financial institution is
excluded from exercising certain powers under the instrument that may be
exercised by the trust advisor or other persons designated in the instrument;
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e “Fidfin trust” to mean a trust created to facilitate the delivery of fidfin services by a
fiduciary financial institution;

e “Fiduciary” to mean a trustee, a trust advisor, or a custodian of an alternative
asset custody account appointed under an instrument that is acting in a fiduciary
capacity for any person, trust, or estate;

e “Qualified investment” to mean the purchase or development, in the aggregate,
of at least 10,000 square feet of commercial, industrial, multiuse, or multifamily
real estate in the economic growth zone where the fiduciary financial institution
maintains its principal office pursuant to requirements in the bill (Section 9),
provided that such community has committed to develop the necessary
infrastructure to support a qualified investment.

A “qualified investment”:

o Can include, as part of satisfying the square footage requirements, the
suitable office space of such fiduciary financial institution, as provided in
Section 9 of the bill, if owned by the fiduciary financial institution;

o |Is exempt from the provisions and limitations on holding real estate of
KSA 9-1102;

o Can be retained by a fiduciary financial institution for as long as the
fiduciary financial institution operates in this state; and

o Can be sold, transferred, or otherwise disposed of, including through a
sale or transfer to an affiliate of the fiduciary financial institution, if the
fiduciary financial institution continues to maintain its principal office in an
economic growth zone.

The bill also provides for qualified investment criteria in the instance a
fiduciary financial institution leases any portion of a qualified investment
made by another fiduciary financial institution as the lessee fiduciary
financial institution’s suitable office space;

e “Trust”’ to mean a trust created pursuant to the Kansas Uniform Trust Code (KSA
58a-101 et seq.) or the Kansas Business Trust Act (KSA 17-2027 et seq.); and

e “Trust advisor” to mean a fiduciary granted authority by an instrument to exercise;
consent; direct, including the power to direct as provided in KSA 58a-808
(pertaining to duties of trustees); or approve all or any portion of the powers and
discretion conferred upon the trustee of a fidfin trust, including the power to
invest the assets of a fidfin trust or make or cause distributions to be made from
such fidfin trust.

The bill also defines the terms “act”; “fidfin,” “fidfin services,” or “fidfin transactions”; and
“instrument.” The bill also states the definitions applicable to supervision provisions of the
Kansas Banking Code apply to fiduciary financial institutions except as otherwise provided in
the Act.
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Certificate of Authority and Charter; State Banking Board; Office of the State Bank
Commissioner; Department of Commerce (Section 2)

Certificate of Authority; Application Form and Approval of the Board

The bill states no fiduciary financial institution shall be organized under the laws of this
state nor engage in fidfin transactions, custodial services, or trust business in this state until the
application for such fiduciary financial institution’s organization and the application for certificate
of authority have been submitted to and approved by the State Banking Board (Board). The
form for making this application will be prescribed by the Board, and the bill requires any
application to the Board to contain such information as the Board may require. The bill further
provides, except as provided in provisions pertaining to a pilot program (Section 25), the Board
shall not approve any application until The Beneficient Company conditional charter has been
converted to a full charter and the State Bank Commissioner (Bank Commissioner) has
completed a regulatory examination.

The bill further provides no bank, trust company, or fiduciary financial institution can
engage in fidfin transactions in Kansas unless an application has been submitted under the Act
and has been approved by the Board.

Requirements on Fiduciary Financial Institution Applicants

The bill provides the Board cannot accept an application for a fiduciary financial
institution unless the:

e Fiduciary financial institution is organized by at least one person;

e Name selected is different or substantially dissimilar from that of any other bank,
trust company, or fiduciary financial institution doing business in this state;

e Fiduciary financial institution’s articles of organization contain the names and
addresses of the fiduciary financial institution’s members and the number of units
subscribed by each. The articles of organization may contain other provisions as
are consistent with the Kansas Revised Limited Liability Company Act, the
Kansas Revised Uniform Limited Partnership Act, or the Kansas General
Corporation Code;

e Fiduciary financial institution has made, committed to make, or caused to be
made a qualified investment, as defined by the bill;

e Fiduciary financial institution has committed to structure any fidfin transaction to
ensure that qualified charitable contributions, as defined in the bill, are made
each calendar year that the fiduciary financial institution conducts fidfin
transactions; and

e Fiduciary financial institution has consulted or agrees to consult with the
Department of Commerce (Department) regarding the economic growth zones to
be selected.

Kansas Legislative Research Department 46 2021 Supplement | to Preliminary Summary



Financial Institutions
Technology-enabled Fiduciary Financial Institutions Act; Senate Sub. for HB 2074

Role of the State Banking Board

The Board is allowed to deny the application if it makes an unfavorable determination
with regard to the:

e Financial standing, general business experience, and character of the
organizers; or

e Character, qualifications, and experience of the officers of the proposed fiduciary
financial institution.

The Board will not be permitted to make membership in any federal government agency
a condition precedent to granting the authority to do business.

The Board is permitted to require fingerprinting of any officer, director, organizer, or any
other person of the proposed fiduciary financial institution related to the application deemed
necessary by the Board. The bill allows the fingerprints to be submitted to the Kansas Bureau of
Investigation and the Federal Bureau of Investigation for the purposes of conducting a state and
national criminal history record check. Should the Board require fingerprinting, the bill requires
any associated costs to be paid by the applicant or parties to the application.

The Board or the Bank Commissioner is required to notify a fiduciary financial institution
of the approval or disapproval of an application. Any final action of the Board approving or
disapproving an application is subject to review in accordance with the Kansas Judicial Review
Act.

Applicable Distribution, Compliance by Approved Applicants

The bill provides, in the event the application is approved, the fiduciary financial
institution would be issued a charter upon compliance with the Act’'s requirements and upon
demonstrating to the satisfaction of the Bank Commissioner that an applicable distribution has
been made. An “applicable distribution” means a distribution of cash, beneficial interests, or
other assets having an aggregate value equal to the greater of:

e 2.5 percent of the aggregate financing balances to be held by the fiduciary
financial institution immediately upon issuance of the fiduciary institution’s
charter, as reflected in its application; or

e $5.0 million in accordance with the applicable distribution amount specified in the
bill, except that if the fiduciary financial institution is chartered to provide only
custodial services, the applicable distribution amount would be $500,000.

The bill states if the amount provided in accordance with the applicable distribution
amount exceeds the amount provided as a percentage of the aggregate financing balances, the
fiduciary financial institution would be entitled to a credit against the amount of the distribution
under Section 11 of the bill.

The bill provides the distribution schedule for the required applicable distribution to the
Department as follows:
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Applicable distribution amount Percentage to Department (%)
$0 to $500,000 90.0%
$500,001 to $1,000,000 50.0%
Above $1,000,000 10.0%

The bill specifies these distribution amounts apply to fiduciary financial institutions
chartered prior to January 1, 2023. For fiduciary financial institutions chartered after this date,
the Department will be authorized to publish one or more schedules in the Kansas Register as it
deems reasonably necessary to facilitate economic growth and development in one or more
economic growth zones. The Department is required to timely submit any published schedule to
the Bank Commissioner. The Bank Commissioner will be required to provide a copy of such
schedule(s) to any applicant for a fiduciary financial institution charter prior to the issuance of
such charter. A fiduciary financial institution will be subject to the schedule in existence on the
date its charter is issued.

The bill requires the Department to remit all distributions made to the State Treasurer.
Upon receipt of such remittances, the State Treasurer is required to deposit the entire amount to
the credit of the Technology-enabled Fiduciary Financial Institutions Development and
Expansion Fund. The bill further provides the balance of the applicable distribution must be
distributed to one or more qualified charities, as defined in the bill, as selected by the fiduciary
financial institution. The bill further states nothing in this section shall preclude a distribution to
one of more qualified charities in excess of the amounts provided in this section.

The bill also provides an economic growth zone or qualified charity shall have no
obligation to repay any distributions received under the Act or to make any contributions to a
fiduciary financial institution.

Fees and Assessments, Bank Commissioner (Section 3)

Initial Fee and Expenses

The bill requires every fiduciary financial institution be assessed an initial fee of
$500,000 to be remitted concurrently with the issuance of such fiduciary financial institution’s
charter. The bill requires the expense of every annual regular fiduciary financial institution
examination, together with the expense of administering fiduciary financial institution laws,
including salaries, travel expenses, third-party fees for consultants or other entities necessary to
assist the Bank Commissioner, and supplies and equipment, to be paid by the fiduciary financial
institutions of Kansas.

Annual Assessment

The bill requires the Bank Commissioner, prior to the beginning of each fiscal year, to
make an estimate of fiduciary financial institution expenses to be incurred by the Office of the
State Bank Commissioner (OSBC) during such fiscal year in an amount not less than $1.0
million. The bill requires the Bank Commissioner to allocate and assess each fiduciary financial
institution on the basis of such institution’s total fidfin transaction balances, consisting of the
aggregate fidfin financing balances of the fiduciary financial institution reflected in the last
December 31 report filed with the Bank Commissioner, filed pursuant to reporting provisions of
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KSA 9-1704. The bill provides a separate assessment allocation for those entities that have no
fidfin transaction balances but are providing custodial services or trust services. The bill further
provides a fiduciary financial institution that has no fidfin transaction balances and no alternative
asset custody accounts reflected in its last December 31 report may be granted inactive status.
An inactive fiduciary financial institution could be assessed an annual assessment in an amount
not to exceed $10,000. The bill requires the annual fee be first assessed in the year immediately
following the year the fiduciary financial institution received a certificate of authority to engage in
fidfin transactions, custodial services, and trust business and for each year thereafter.

The bill requires the statement of each assessment to be transmitted by the Bank
Commissioner on December 1 or the next business day to each fiduciary financial institution.
The bill further permits the assessment to be collected as needed and in such installments as
the Bank Commissioner deems appropriate. The Bank Commissioner is permitted to impose a
penalty in the amount of $50 for each day past due, when the annual assessment is more than
15 days past due.

The Bank Commissioner will remit all moneys received from such fees and assessments
to the State Treasurer. The State Treasurer will deposit the entire amount in the State Treasury
and credit 75.0 percent of each remittance to the Bank Commissioner Fee Fund and 25.0
percent to the Technology-enabled Fiduciary Financial Institutions Development and Expansion
Fund.

Application of Provisions, Chapter 9 (Section 4)

The bill provides, to the extent a conflict does not exist between the Act and the Kansas
Banking Code, the provisions of the Code (Chapter 9) shall apply to a fiduciary financial
institution in the same manner as they apply to a trust company except that references in
Chapter 9 to:

e “Capital stock” includes membership capital and partner capital;
e “Stock” includes membership units and partnership interests;

e “Common stock” includes common units and common interests;
e “Preferred stock” include preferred units and preferred interests;
e “Stockholders” includes members and partners;

e “Articles of incorporation” includes articles of organization and articles of limited
partnership;

e “Incorporation” includes organization;
e “Corporation” includes company and partnership;

e “Corporate” includes company and partnership; and
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e “Trust business” and “business of a trust company” include fidfin and fiduciary
financial institution business.

The bill states KSA 9-901a(a) means Section 5 of this bill (pertaining to capital). The bill
also provides if any conflict exists between any provision of Chapter 9 (the Kansas Banking
Code) and this act, the provisions of this act would control.

Capital (Section 5)

The bill defines “capital” to mean the total of the aggregate par value of a fiduciary
financial institution’s outstanding membership units, its surplus, and its undivided profits. The bill
provides the required capital for fiduciary financial institutions must be $250,000 when:

e The fiduciary financial institution does not accept deposits, other than alternative
asset custody accounts;

e The fiduciary financial institution maintains no third-party debt except debts owed
to the members of the fiduciary financial institution or its affiliates; and

e The fiduciary financial institution has secured an agreement from its members
whereby such members agree to contribute additional capital to the fiduciary
financial institution if needed to ensure its safety and soundness. A fiduciary
financial institution that fails to satisfy the capital requirements is subject to the
capitalization requirements of KSA 9-901a, as applicable to trust companies.

The bill provides the capital of a fiduciary financial institution shall be divided, with 60.0
percent of the amount as aggregate par value of outstanding membership units, 30.0 percent as
surplus, and 10.0 percent as undivided profits.

Business of Fiduciary Financial Institutions, Management and Control (Section 6)

The bill requires the business of any fiduciary financial institution to be managed and
controlled by such fiduciary financial institution’s board of directors. The bill provides this board
must consist of not fewer than 5 nor more than 25 members who are elected by the members at
any regular annual meeting. The bill specifies at least one director must be a resident of
Kansas. The bill also provides provisions pertaining to holding meetings that cannot occur on
the date specified in the operating agreement or bylaws and meeting notice requirements.

The bill requires annual meetings of fiduciary financial institutions to be held in Kansas.
The bill permits any other meetings of such institution’s management or directors, including a
meeting required by KSA 9-1116 (quarterly meetings), to be held in any location determined by
the fiduciary financial institution’s officers or directors.

Changes in Directorship; Vacancies on the Board of Directors; Administration of Oath

The bill requires any new directorship to be approved and elected by members in the
manner provided in the fiduciary financial institution’s organizational documents or, in the
absence of such provisions, in the manner provided by the Kansas Revised Limited Liability
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Company Act, the Kansas Revised Uniform Limited Partnership Act, or the Kansas General
Corporation Code. The bill permits the convening of a special meeting at any time for such
purpose. The bill also provides that any vacancy in the board of directors could be filled by the
board of directors in the manner provided in the fiduciary financial institution’s organizational
documents or, in the absence of such provisions, pursuant to the Kansas laws previously
referenced.

The bill requires, within 15 days after the annual meeting, the president or cashier
submit to the Bank Commissioner a certified list of members and the number of units owned by
each member. The Bank Commissioner is allowed to require the list be filed via electronic
means.

The bill requires each director to take and subscribe an oath to administer the affairs of
the fiduciary financial institution diligently and honestly and to not knowingly or willfully permit
any of the laws relating to fiduciary financial institutions to be violated. The bill requires a copy of
each oath to be retained and permits the Bank Commissioner to require oaths to be filed via
electronic means.

The bill requires every fiduciary financial institution to notify the Bank Commissioner of
any change in the chief executive officer, president, or directors, including in its report a
statement of the past and current business and professional affiliations of the new chief
executive officer, president, or directors.

Reporting to the Bank Commissioner; Evaluation of Safety and Soundness (Section 7)

The bill requires a fiduciary financial institution to make a report to the Bank
Commissioner pursuant to the provisions of the Kansas Banking Code applicable to requiring
reports of banks and trust companies, upon request of the Bank Commissioner (KSA 9-1704). In
making such report, the bill requires a fiduciary financial institution to:

e Report the fiduciary financial institution’s fidfin transactions pursuant to generally
accepted accounting principles (GAAP); and

e Calculate such fiduciary financial institution’s capital solvency by including the
value of all tangible and intangible assets owned by the fiduciary financial
institution, regardless of use.

Safety and Soundness

The bill requires the Board and Bank Commissioner, when evaluating the safety and
soundness of a fiduciary financial institution, to:

e Consider that collateral or underlying assets associated with fidfin transactions
are volatile in nature and that such volatility has been accepted by the members
and customers of the fiduciary financial institution;

e Respect the form, treatment, and character of fidfin transactions under the laws
of this state, notwithstanding the treatment or characterization of such
transactions under GAAP or for tax purposes;
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e Evaluate the soundness based on whether available capital, including the
members’ contribution to capital (Section 5 of the bill), exceeds the institution’s
obligations, determined in accordance with GAAP; and

e Evaluate the safety based on the background and qualifications of the fiduciary
financial institution’s executive officers and directors and its internal controls and
audit processes to ensure adherence to the policies and procedures of the
institution.

Profitability. The bill states profitability shall not be a consideration in evaluating the
safety and soundness of a fiduciary financial institution if sufficient capital and equity exist in the
business, including, without limitation, membership capital, surplus, undivided profits, and
commitments by members to contribute additional capital to the fiduciary financial institution.

Advertising, Use of Name (Section 8)

The bill permits a fiduciary financial institution to use in its business name or advertising
the words “fiduciary financial institution” or any similar term or phrase, but such institution will
not be permitted to use “bank” or “trust company” or without reference to fidfin trusts any term
that tends to imply it is a bank or trust company, unless the Bank Commissioner has approved
the use in writing after finding that such use will not be misleading.

The bill also states:

e While a fiduciary financial institution is a trust company for the purposes of
federal and state law, regulations, and rules, and possesses trust powers under
this act, it is the intent of this section to impose restrictions on the name of such
institution in order to avoid confusion with other banks and trust companies that
operate in this state but are not fiduciary institutions;

e The naming restrictions imposed under this section shall in no way reduce or
eliminate the trust powers granted to a fiduciary financial institution as a trust
company under this act; and

e Other than indicating the fiduciary financial institution is headquartered and
chartered in Kansas, no fiduciary financial institution name or advertising shall
infer or imply that such fiduciary financial institution is endorsed by, an affiliate of,
or otherwise connected with, the State of Kansas.

Economic Growth Zone, Requirements on Office Space, Employment, and Business
Performed in Kansas (Section 9)

The bill requires fiduciary financial institutions to maintain suitable office space in an
economic growth zone; employ, engage, or contract with at least three employees; and perform
fidfin transactions, custodial services, and trust business in Kansas. The bill also permits a
fiduciary financial institution to engage in fidfin transactions, custodial services, and trust
business in other states to the extent permitted by applicable law. The term “suitable office
space” means at least 2,000 square feet of class A office space located in an economic growth
zone selected by the fiduciary financial institution that the fiduciary financial institution utilizes as
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its principal office. The bill also places requirements on the principal office of the fiduciary
financial institution, including that such office must be located in an economic growth zone
selected by the trust bank and have a secure computer terminal or other electronic device that
provides access to such records necessary to facilitate an efficient and effective examination.

Business Performed in Kansas

The bill deems fidfin transactions, custodial services, and trust business to have been
performed in Kansas if such transaction or custodial service agreements are approved or signed
in this state on behalf of the fiduciary financial institution and at least three of the following acts
are performed by a technology platform wholly or partly operated in this state: annual account
reviews, annual investment reviews, trust or custodial accounting, account correspondence,
reviewing and signing trust account or custodial account tax returns, or distributing account
statements.

Fiduciary Financial Institution Powers; Fidfin Transactions (Section 10)

The bill authorizes a fiduciary financial institution to exercise by its board of directors or
duly authorized officers or agents, subject to law, the following powers:

e To engage in fidfin transactions in accordance with the bill (Section 11, powers
and duties pertaining to extension of credit or credit to a fidfin trust);

e To receive, retain, and manage alternative asset custody accounts in accordance
with the bill (Section 13, custodial services); and

e To engage in trust business as defined in provisions of the Kansas Banking Code
applicable to supervision (KSA 9-701).

Additional Powers, Duties, and Responsibilities—Extension of Credit and Financing;
Required Distribution Amount (Section 11)

The bill permits, if authorized by the terms of an instrument (as defined in Section 1), a
fiduciary financial institution to:

e Extend financing or extensions of credit to a fidfin trust when:

o The fiduciary financial institution serves as trustee of the borrowing fidfin
trust;

o The financing is collateralized or supported by the assets of the fidfin
trust;

o The financing is nonrecourse as to the fiduciary financial institution’s
customer and is not otherwise guaranteed by such customer;

o The fiduciary financial institution agrees, in the applicable financing
agreement or other written document, that the fiduciary financial
institution is providing financing in a fiduciary capacity; and
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o The fiduciary financial institution agrees that such institution is providing
financing in a fiduciary capacity; and

e Acquire or invest in an alternative asset on behalf of and through a fidfin trust.

Fidfin Transactions

The bill further specifies the financing of a fidfin trust is considered a fiduciary finance or
fidfin transaction. The bill also states, if authorized or directed by the terms of an instrument, a
fiduciary financial institution will not be deemed to have a conflict of interest, have violated a
duty to a fidfin trust or the beneficiaries thereof, or have engaged in self-dealing by entering into
a fidfin transaction.

The bill provides that the combination rules of KSA 9-1104(f) (limitations on loans and
borrowing) will not be applicable to a fiduciary financial institution’s fidfin transactions regardless
of the identify of the fidfin trust beneficiary if:

e The borrower is a fidfin trust; and

e The fiduciary financial institution serves as trustee of the borrowing fidfin trust.

The bill further states a fiduciary financial institution that engages in a fidfin transaction
shall be a fiduciary and specifies when such fiduciary financial institution would be deemed to
be exercising fiduciary powers.

The bill again specifies the required distribution, percentage of distribution to the
Department, and requirement on publication of the schedule as it applies to the fidfin
transactions of a fiduciary financial institution (outlined in Section 2 of the bill).

The bill also provides an economic growth zone or qualified charity shall have no
obligation to repay any distributions received under the Act or to make any contributions to a
fiduciary financial institution.

The bill also states the form, treatment, and character of fidfin transactions under the
laws of this state shall be respected for all purposes of this act, notwithstanding the treatment or
characterization of such transactions under GAAP for tax purposes.

Employment of Professionals; Professional Services (Section 12)

The bill allows a fiduciary financial institution to employ and engage various
professionals to advise and assist the fiduciary financial institution in its business. A fiduciary
financial institution is permitted, among those activities outlined in the bill, to:

e Employ one or more agents to perform any act of fidfin transactions, custodial
services, or trust business; and
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e License Internet-related services, including web services, software, mobile
applications, technology-enabled platforms, and processes to or from affiliates,
third parties, other fiduciary financial institutions, and their affiliates.

The bill also specifies a party engaged by a fiduciary financial institution will not be
deemed to have engaged in fidfin transactions by reason of providing services to a fiduciary
financial institution or licensing products or forms, platforms, systems, or processes of the
fiduciary financial institution.

Use of Technology-enabled Platform

The bill specifies if a fiduciary financial institution offers its platform to provide fidfin
services to residents of other states, neither the marketing, use, and deployment of such
platform by parties in other states nor the origination of fidfin services through such platform will
constitute an out-of-state trust facility under State Banking Code provisions applicable to trust
companies (KSA 9-2111), if the fiduciary financial institution complies with provisions of the bill
(office space and employment or contracting).

The fiduciary financial institution is required to provide notice to the Bank Commissioner
if it engages a party under the bill's provisions for employment of a professional for advice and
assistance.

Custodian of an Asset Custody Account (Section 13)

The bill permits a fiduciary financial institution to serve as a custodian, which includes
serving as a qualified custodian (as defined by the U.S. Securities and Exchange Commission)
of an asset custody account. In providing such services, a fiduciary financial institution is
required to:

e Implement all accounting, account statement, internal control, notice, and other

standards specified by applicable state or federal law and rules and regulations
for custodial services;

e Maintain information technology best practices relating to alternative assets held
in custody;

e Fully comply with applicable federal anti-money laundering, customer
identification, and beneficial ownership requirements; and

e Take other actions necessary to comply with the requirements of the bill.

The bill provides a fiduciary financial institution performing custodial services will be
deemed to be serving as a fiduciary and exercising fiduciary powers.

Instrument of the Trust Advisor (Section 14)

The bill provides that any instrument providing for a trust advisor may also provide such
advisor with some, none, or all of the rights, powers, privileges, benefits, immunities, or
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authorities available to a trustee under Kansas law or under such instrument. Unless the
instrument provides otherwise, a trust advisor would have no greater liability to any person than
would a trustee holding or benefiting from the rights, powers, privileges, benefits, immunities, or
authority provided or allowed by the instrument to such trust advisor.

Excluded Fiduciaries; Exemption from Liability (Section 15)

The bill provides for the exemption from liability of an excluded fiduciary, either
individually or as a fiduciary, from:

e Any loss that results from compliance with a direction of the trust advisor; or

e Any loss that results from a failure to take any action proposed by an excluded
fiduciary that requires a prior authorization of the trust advisor.

The bill provides for instances when the excluded fiduciary would be relieved from
obligations to review or evaluate a direction from a trust advisor and the duty to communicate
with the trust advisor. The bill also provides, in any action against an excluded fiduciary, the
burden of proof will be on the person seeking to hold the excluded fiduciary liable under the
clear and convincing evidence standard.

Trust Advisors; Presumption of Acting as Fiduciary (Section 16)

The bill states a trust advisor is presumed to be a fiduciary when exercising such trust
advisor’s authority under the Act. The bill specifies that by accepting appointment to serve as a
trust advisor to a fidfin trust or an alternative asset custody account, a trust advisor submits to
jurisdiction of the courts of Kansas even if agreements provide otherwise.

The bill also provides an instrument may appoint an individual, corporation, or limited
liability company as the trust advisor of a fidfin trust or an alternative asset custody account.

Exemption from Article 8 of the State Banking Code (Section 17)

The bill specifies, for an entity appointed as a trust advisor, when certain provisions of
the State Banking Code (Article 8, organization) would not apply. Those instances include if
such entity:

e |s established for the exclusive purpose of acting as a trust advisor;

e |s acting in such capacity under an instrument that names a fiduciary financial
institution as trustee or custodian;

e Is not engaged in trust business with the general public as a public trust company
or with any family as a private trust company;

e Does not hold itself out as being in the business of acting as a fiduciary for hire
as either a public or private trust company; and
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e Agrees to be subject to examination by the OSBC at the discretion of the Bank
Commissioner.

The bill requires the governing documents of any such entity limit that entity’s authorized
activities to those of a trust advisor.

Indemnification (Section 18)

The bill provides that an instrument may relieve and indemnify a trust advisor and
fiduciary financial institution that serves as a trustee of a fidfin or alternative asset custody
account that serves as a trustee from liability for breach of fiduciary liability duty if any such
provision is unenforceable to the extent that it relieves the trust advisor or fiduciary financial
institution from liability for a breach of fiduciary duty committed in bad faith, intentionally, or with
reckless indifference to the interest of a beneficiary.

Compensation of the Trustee (Section 19)

The bill provides requirements governing the compensation of a trustee, specifying each
trustee is entitled to be compensated as provided in the terms of a fidfin trust, except that such
compensation may be increased or decreased upon approval by the trustee and by unanimous
consent of the beneficiaries. The bill also specifies when the court will be permitted to allow
additional compensation of a trustee.

Privacy Protections (Section 20)

The bill establishes privacy protections for those establishing a fidfin trust or alternative
asset custody account, in court proceedings, upon petition of the acting trustee, custodian,
trustor, or any beneficiary. Upon the filing, documents would be sealed and not be part of the
public record, except that the petition would be available.

Definition of Form; Review of Forms for Informational Purposes (Section 21)

The bill permits the Bank Commissioner to, upon a written request from a fiduciary
financial institution prior to a form submission, offer to review a form and reply with informational
comments only. The bill further states such comments shall not, in any manner, constitute
approval or endorsement of such form, and the fiduciary financial institution shall not represent
that such form has been approved by the OSBC.

The bill defines “form” to include:
e Aninstrument as that term is defined in the bill (section 1);
e A transaction agreement between a fiduciary financial institution and a fidfin trust;

e Any other documents executed by a fiduciary financial institution or a fidfin trust
in connection with a fidfin transaction; and
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e Any document executed by a fiduciary financial institution or a customer in
connection with the creation and management of an alternative custody account.

Rules and Regulations; Professional Services and Technical Assistance (Section 22)

The bill requires the Bank Commissioner to adopt rules and regulations on or before
January 1, 2022, as necessary to administer the Act.

The bill permits the OSBC to enter into contracts for technical assistance and
professional services as necessary to administer the provisions of this act and to meet the
specified deadline for adoption of the rules and regulations.

Interest Rate or Charge; Written Agreement (Section 23)

The bill provides, notwithstanding the provisions of Chapter 16 of the Kansas Statutes
Annotated (contracts and promises) or other law, there is no maximum interest rate or charge or
usury rate restriction between or among a fiduciary financial institution and a fidfin trust if the
rate or charge is established by written agreement.

A “written agreement” means a document in writing, whether in physical or electronic
form, in which the parties have demonstrated their agreement to the terms and conditions of an
extension of credit, including the rate of interest.

Technology-enabled Fiduciary Financial Institutions Development and Expansion Fund
(Section 24)

The bill establishes the Technology-enabled Fiduciary Financial Institutions Development
and Expansion Fund (Fund) in the State Treasury to be administered by the Secretary of
Commerce. The bill requires expenditures from the Fund to be for the purposes of distributing to
economic growth zones for the purposes of economic development projects or opportunities
and promoting and facilitating the development and growth of trust banks, fidfin activities, and
custodial services in Kansas and to locate trust banks’ office space in an economic growth zone.

The bill also requires transfers from the State General Fund to the Fund of interest
earnings of Fund moneys.

Issuance of Charter to The Beneficient Company; FidFin Fiduciary Financial Institution
Pilot Program (Section 25)

On July 1, 2021, the bill will require the Bank Commissioner to grant a conditional
fiduciary financial institution charter to The Beneficient Company (Beneficient) upon the filing of
an application and satisfying requirements as detailed in the bill.

Harvey County Community; Pilot Program

The bill requires Beneficient to designate a community within Harvey County as the first
economic growth zone.
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The Bank Commissioner is required to establish a FidFin Fiduciary Financial Institution
Pilot Program that will include Beneficient as a participant, assess an initial fee of $1.0 million in
lieu of the initial charter fee established in the bill (Section 3), and impose a requirement for
Beneficient to distribute or facilitate the distribution of cash, beneficial interests, or other assets
having an aggregate value of $9.0 million. This distribution will be distributed in accordance with
requirements in the bill and shall be construed as the applicable distribution amount, as
specified in the bill (Section 2).

Upon the issuance of the conditional charter, Beneficient will be subject to all
requirements imposed on trust banks under the Act, but will not be permitted to conduct fidfin
transactions, custodial services, or trust business in Kansas until the earlier of December 31,
2021, or the date the Bank Commissioner adopts rules and regulations (Section 22).

Extension of Time Frame before Transactions and other Business; Reports to Legislature

Reporting. The bill permits the Bank Commissioner to extend the period of time in which
Beneficient may not commence fidfin transactions, custodial services, or trust business in
Kansas for a period not to exceed six months if the Bank Commissioner submits a report to the
chairperson of the Senate Committee on Financial Institutions and Insurance (Senate
Committee) and the House Committee on Financial Institutions and Rural Development (House
Committee) identifying the specific reasons for which such extension was necessary. The bill
requires such report to be submitted on or before January 10, 2022.

The bill also requires, on or before January 10, 2022, the OSBC to provide a report to
the House Committee and the Senate Committee with an update on the progress of the pilot
program. This bill requires the report to include recommendations from the OSBC for any
legislation necessary to implement the provisions of this act.

Required distributions. The bill further allows Beneficient to satisfy the application
distribution requirements of the bill (Section 2) by placing assets in escrow with one or more
qualified charities provided that such funds shall be released when Beneficient is permitted to
commence fidfin transactions, custodial services, or trust business.

Interest in a Fidfin Trust (Section 26)

The bill provides that no interest held in a fidfin trust shall be void or invalid by reason of
any common law rule including, but not limited to, the rule against perpetuities or rule limiting
the duration of trusts.

Classification of Business Trust, Taxation Purposes (Section 27)

The bill provides that, for state taxation purposes, a fiduciary financial institution that
serves as a trustee under the Act shall be classified as a corporation, association, a partnership,
a trust, or otherwise, as determined by the federal Internal Revenue Code.

Income and Privilege Tax Credit; “Qualified Charitable Distributions” (Section 28)

The bill establishes an income and privilege tax credit beginning with tax year 2021 for
fiduciary financial institutions in an amount equal to such fiduciary financial institution’s qualified
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charitable distributions during such taxable year if the fiduciary financial institution maintained
such fiduciary financial institution’s principal office in an economic growth zone. The bill allows a
tax credit to be carried forward. The credit could be carried forward for up to five taxable years
following the years in which the credit is first allowed. These provisions are part of and
supplemental to the Kansas Income Tax Act.

Pass-through Entities

The bill includes provisions pertaining to fiduciary financial institutions that are
considered pass-through entities for Kansas tax purposes and this credit. The bill specifies tax
credits allowed and earned under this section shall not be sold, assigned, conveyed, or
otherwise transferred.

Tax Liability for Unmet Qualified Charitable Deductions

The bill specifies that a fiduciary financial institution must pay the greater of the qualified
charitable distributions made during such taxable year or the tax liability of a fiduciary financial
institution imposed pursuant to the Kansas Income Tax Act or the privilege tax imposed
pursuant to Article 11, Chapter 79 of the Kansas Statutes Annotated (the financial institutions
privilege tax).

Qualified Charitable Distributions; Qualified Charities

The bill creates definitions for “qualified charitable distributions” and “qualified charities.”
The bill specifies “qualified charities” are charities that have:

e Been organized pursuant to a charter promulgated by the Department for the
purposes of making distributions for the benefit of economic growth zones;

e Committed in writing to utilize the entire amount of the qualified charitable
distributions, excluding reasonable administrative expenses, exclusively for the
benefit of charitable causes located in one or more economic growth zone or
postsecondary educational institution; and

e Agreed to provide an annual report to the Department detailing qualified
distributions received during such year, distributions made, and the remaining
balance of qualified distributions as of the end of the reporting year.

The bill also specifies when such requirements will not apply.

Joint Committee on Fiduciary Financial Institutions Oversight (Section 29)

The bill establishes a nine-member Joint Committee on Fiduciary Financial Institutions
Oversight (Joint Committee) that is composed of four senators and five representatives.
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Membership and Meeting Requirements

The four members of the Senate are the chairperson of the Senate Committee or a
member of the committee designated by the chairperson, two members appointed by the
President, and one member appointed by the Minority Leader. The five members of the House
of Representatives are the chairperson of the House Committee or a member of the committee
designated by the chairperson, two members appointed by the Speaker, and two members
appointed by the Minority Leader.

The bill specifies the terms of all Joint Committee members will expire on the first day of
the regular session in odd-numbered years and specifies when the chairperson is appointed by
either the Speaker or President. The Joint Committee is permitted to meet at any time and any
place on call of the chairperson. The bill provides a quorum of the Joint Committee would be a
majority of the members.

The bill also provides for member compensation, travel expenses, and subsistence
expenses or allowances and provision for professional services as may be provided by the
Legislative Coordinating Council.

Legislation and Role of Joint Committee

The Joint Committee is permitted to introduce legislation as deemed necessary in
performing its functions. The Joint Committee is required to:

e Monitor, review, and make recommendations regarding fiduciary financial
institutions’ operations in the state of Kansas;

e Monitor, review, and make recommendations regarding the pilot program; and

e Receive a report from the OSBC prior to December 31, 2021, that provides an
update on the implementation of the Act and pilot program. The bill requires the
report to include recommendations from the OSBC for any legislation necessary
to implement the provision of the Act.

The bill also requires the OSBC to appear before the Joint Committee annually and
present a report on the fiduciary financial institution industry.
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Rural Emergency Hospital Act, Innovation Grant; CCBHCs; Telemedicine Waivers for Out-
of-State Physicians; Licensure, Temporary Permits, and Regulatory Requirements;
Senate Sub. for HB 2208

Senate Sub. for HB 2208 enacts the Rural Emergency Hospital Act (Act) and creates a
category of licensure to enable certain Kansas hospitals to receive federal health care
reimbursement as rural emergency hospitals; establishes certification for certified community
behavioral health clinics (CCBHCs); authorizes licensed out-of-state physicians with
telemedicine waivers to practice telemedicine in Kansas; and modifies licensure, temporary
permit, and regulatory requirements on the Behavioral Sciences Regulatory Board (BSRB) and
its licensees.

Rural hospitals. The bill establishes the Rural Hospital Innovation Grant Program
(Program) and the Rural Hospital Innovation Grant Fund (Fund). The bill requires a rural
hospital to exhaust all opportunities for federal moneys available to the hospital for transitional
assistance, including, but not limited to, any federal moneys related to COVID-19 relief that may
be used for such purposes, before a Rural Hospital Innovation Grant may be awarded.
Additionally, the bill requires the Director of the Budget to certify and determine on June 15,
2021, the unencumbered federal funds received by the State that may be used to award the
grants. An aggregate amount equal to $10.0 million in available special revenue bonds is to be
transferred to the Fund on July 1, 2021. If the aggregate certified special revenue funds are less
than $10.0 million, the bill requires the difference between $10.0 million and the amount certified
to be transferred from the State General Fund (SGF) to the Fund on July 1, 2021. The bill
requires benefits coverage for services provided by rural emergency hospitals if covered when
performed by a general hospital or critical access hospital. The bill defines applicable terms,
including “rural emergency hospital,” in the Act, and references the definition in the Kansas
Medical Facilities Survey and Construction Act.

Certified Community Behavioral Health Clinics. The bill establishes certification for
CCBHCs and prescribes the powers, duties, and functions of the Kansas Department for Aging
and Disability Services (KDADS) with regard to CCBHCs.

Boards and licensure. The bill authorizes a licensed out-of-state physician with a
telemedicine waiver issued by the State Board of Healing Arts (BOHA) to practice telemedicine
in Kansas. The bill also amends the disciplinary authority of the BSRB and modifies licensure
and temporary permit requirements of professional counselors, social workers, marriage and
family therapists, addiction counselors, psychologists, and master’s level psychologists.

The bill takes effect upon publication in the Kansas Register.

Rural Emergency Hospital Act (New Sections 1-8)

The bill establishes eligibility and application requirements for licensure as a rural
emergency hospital and requires the Secretary of Health and Environment (Secretary) to adopt
rules and regulations establishing minimum standards for the establishment and operations of
rural emergency hospitals in accordance with the Act. Further, the bill requires the Secretary, in
formulating rules and regulations under the Kansas Medical Facilities Survey and Construction
Act, to give due consideration to the requirements for receiving federal reimbursement for the
particular type of medical care facility.
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Definitions (New Sections 3 and 9 [Amending the Kansas Medical Facilities Survey and
Construction Act])

The bill defines multiple terms, including the following:

e “Rural emergency hospital” means an establishment that:

o Meets the eligibility requirements described in Section 4;
o Provides rural emergency hospital services;

o Provides rural emergency hospital services in the facility 24 hours per day
by maintaining an emergency medical department that is staffed 24 hours
per day, 7 days per week, with a physician, nurse practitioner, clinical
nurse specialist, or physician assistant;

o Has a transfer agreement with a level | or level Il trauma center; and

o Meets such other requirements as the Kansas Department of Health and
Environment (KDHE) finds necessary in the interest of the health and
safety of individuals who are provided rural emergency hospital services
and to implement state licensure that satisfies requirements for
reimbursement by federal health care programs as a rural emergency
hospital; and

e “Rural emergency hospital services” means the following services, provided by a
rural emergency hospital, that do not require in excess of an annual per-patient
average of 24 hours in the rural emergency hospital:

o Emergency department services and observation care; and

o At the election of the rural emergency hospital, for services provided on
an outpatient basis, other medical and health services as specified in
regulations adopted by the U.S. Secretary of Health and Human Services
and authorized by KDHE.

State Policy (New Section 2)

The bill outlines how the Kansas Legislature seeks to address the provision and
regulation of a structured and integrated system of health care services. The bill declares the
State’s policy is to create a category of licensure to enable certain hospitals to receive federal
health care reimbursement as rural emergency hospitals, and the implementation of the Act
facilitates that policy.

Eligibility for Licensure (New Section 4)

The bill provides that a facility is eligible to apply for a rural emergency hospital license, if
the facility, as of December 27, 2020, is a:

e Licensed critical access hospital;
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e General hospital with not more than 50 licensed beds located in a county in a

rural area as defined in Section 1886(d)(2)(D) of the federal Social Security Act;
or

e General hospital with not more than 50 licensed beds that is deemed as being

located in a rural area pursuant to Section 1886(d)(8)(E) of the Social Security
Act.

The bill requires a facility applying for licensure as a rural emergency hospital to include
the following with the licensure application:

e An action plan for initiating rural emergency hospital services, including a
detailed transition plan listing the specific services the facility will retain, modify,
add, and discontinue;

e A description of services the facility intends to provide on an outpatient basis; and
e Such other information as required by rules and regulations adopted by KDHE.

The bill outlines additional prohibitions and requirements for rural emergency hospital
licensure as follows:

e Inpatient beds are prohibited, except a distinct unit that is part of the hospital and

licensed as a skilled nursing facility may provide post-hospital extended care
services;

e Arural emergency hospital is allowed to own and operate an entity that provides
ambulance services; and

e A licensed general hospital or critical access hospital that applies for and
receives licensure as a rural emergency hospital and elects to operate as a rural
emergency hospital retains its original license as a general hospital or critical
access hospital. The original license remains inactive while the rural emergency
hospital license is in effect.

Authority to Enter into Contracts for Federal Reimbursement (New Section 5)

The bill authorizes all rural emergency hospitals, including city, county, hospital district,
or other governmental or quasi-governmental hospitals, to enter into any contracts required to
be eligible for federal reimbursement as a rural emergency hospital.

Protections Provided (New Section 6)

The bill provides, in addition to the limited liability protections provided in KSA 65-4909
when acting in good faith and without malice, that entities engaging in activities and entering
into contracts required to meet the requirements for licensure as a rural emergency hospital,
and officers, agents, representatives, employees, and directors of such entities, are considered
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to be acting pursuant to clearly expressed state policy as established in the Act under the
supervision of the State. Such entities are not subject to state or federal antitrust laws while
acting in this manner.

Rules and Regulations Authority (New Section 7)

The bill requires the Secretary to adopt rules and regulations establishing minimum
standards for the establishment, operation, and licensure of rural emergency hospitals in
accordance with the Act.

Required Service Coverage (New Section 8)

The bill requires benefits for services performed by a rural emergency hospital to be
covered if such services are covered under the following policies, contracts, or coverage, if
performed by a general hospital:

e Each individual and group policy of accident and sickness insurance;
e Each contract issued by a health maintenance organization; and

e All coverage maintained by an entity authorized under KSA 40-2222 (those
entities providing coverage in Kansas for medical, surgical, chiropractic, physical
therapy, speech pathology, audiology, professional mental health, dental,
hospital, or optometric expenses, whether such coverage is by direct payment,
reimbursement, or otherwise, that are presumed to be subject to the jurisdiction
of the Commissioner of Insurance, unless the entities fall under the listed
exemptions) or by a municipal group-funded pool authorized under KSA 12-2618.

Rural Hospital Innovation Grant Program and Fund (New Section 11)

Definitions

The bill defines the following terms:

e “Eligible county” means a county in Kansas other than Douglas, Johnson,
Sedgwick, Shawnee, or Wyandotte county;

e “Hospital” means the same as in KSA 65-425, in the Kansas Medical Facilities
Survey and Construction Act; and

e “Transitional assistance” means any assistance related to changing a hospital’s
current health care delivery model to a model more appropriate for the
community the hospital serves, including, but not limited to:

o Conducting a market study of health care services needed and provided
in the community;
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o Acquiring and implementing new technological tools and infrastructure,
including, but not limited to, telemedicine delivery methods; and

o Acquiring the services of appropriate personnel, including, but not limited
to, additional medical residents or individuals trained to be needed health
care professionals.

Rural Hospital Innovation Grant Program

The bill establishes the Program, administered by the Secretary, for the purpose of
strengthening and improving the health care system and increasing access to health care
services in eligible counties, helping communities in those counties achieve and maintain
optimal health by providing transitional assistance to hospitals. The Secretary may award a
Rural Hospital Innovation Grant (grant) to a county that applies in accordance with the
provisions of the bill.

The board of county commissioners of an eligible county, or the board’s designee, may
apply to the Secretary for a grant in the form and manner determined by the Secretary. The bill
requires the application to include:

e A description of the hospital for which the money would be expended, including
the name and location of the hospital;

e The amount of money requested;

e A description of the needs of the hospital, the type of transitional assistance the
grant would fund, and how the grant would support the hospital in meeting its
needs;

e A certification the hospital has exhausted all opportunities for federal moneys
available to such hospital for transitional assistance purposes, including, but not
limited to, any federal moneys related to COVID-19 relief that may be used for
such purposes; and

e Any other information the Secretary deems necessary.

The bill requires, before grant moneys are awarded, the Secretary to enter into a written
agreement with the county, requiring the county to:

e Expend the grant moneys to provide transitional assistance to a hospital, as
approved by the Secretary;

e Report to the Secretary within one year after the grant moneys are awarded,
detailing the effect of the grant on the health and other outcomes in the county
and affected community;

e Repay all awarded grant moneys to the Secretary if the county fails to satisfy any
term or condition of the grant agreement; and

Kansas Legislative Research Department 66 2021 Supplement I to Preliminary Summary



Health
Rural Emergency Hospital Act, Innovation Grant; CCBHCs; Telemedicine Waivers for Out-of-State
Physicians; Licensure, Temporary Permits, and Regulatory Requirements; Senate Sub. for HB 2208

e Any other terms and conditions the Secretary deems necessary.

The bill prohibits the awarding of a grant unless the hospital has exhausted all
opportunities for federal moneys available to such hospital for transitional purposes, including,
but not limited to, any federal moneys related to COVID-19 relief that may be used for such
purposes.

The bill allows any eligible county to enter into memorandums of understanding and
other necessary agreements with private stakeholders and other eligible counties.

Private Stakeholders

The bill allows the Secretary to award a grant only if the state moneys to be awarded in
the grant have been matched by private stakeholders, including hospital foundations or other
organizations, on a basis of $2 of private stakeholder moneys for every $1 of state moneys.

Under the bill, the Secretary may receive moneys by bequest, donation, or gift to fulfill
the public-private match of moneys required by the bill. Any received moneys are remitted to the
State Treasurer and deposited in the State Treasury to the credit of the Fund.

The bill allows a private stakeholder to certify to the Secretary that an amount of money
is dedicated to the Program, but allows the certified dedicated moneys to remain with the private
stakeholder until the grant is awarded. The bill requires the Secretary to count such moneys to
fulfill the public-private match required by the bill.

In addition, the bill allows a private stakeholder to specify a certain county to receive a
grant using the private stakeholder’'s moneys. If the Secretary does not award a grant to the
specified county in the same fiscal year as the request, the bill requires the Secretary to return
the amount of contributed moneys to the private stakeholder, and the certification lapses.

Rural Hospital Innovation Grant Fund; Appropriation

The bill establishes the Fund, administered by the Secretary. The bill requires moneys
credited to the Fund to be used only for purposes related to the Program, and all expenditures
from the Fund to be made in accordance with appropriation acts upon warrants of the Director
of Accounts and Reports pursuant to vouchers approved by the Secretary, or the Secretary’s
designee.

The bill provides, notwithstanding the provisions of Chapter 1 of the 2020 Special
Session Laws of Kansas or any other provision of law to the contrary, on June 15, 2021, the
Director of the Budget shall determine the amount of moneys received by the State that are
identified as moneys from the federal government for aid to the State of Kansas for coronavirus
relief as appropriated in the acts listed below; that are eligible to be used for the purpose of
awarding grants under this section; that may be expended at the discretion of the State in
compliance with the U.S. Office of Management and Budget's uniform administrative
requirements, cost principles, and audit requirements for federal awards; and that are
unencumbered. The acts specified are:
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e The federal Coronavirus Aid, Relief, and Economic Security (CARES) Act (Public
Law 116-136), the federal Coronavirus Preparedness and Response
Supplemental Appropriation Act (Public Law 116-123), the federal Families First
Coronavirus Response Act (Public Law 116-127), and the federal Paycheck
Protection Program and Health Care Enhancement Act (Public Law 116-139);

e The federal Consolidated Appropriations Act, 2021 (Public Law 116-260);
e The American Rescue Plan Act of 2021 (Public Law 117-2); and

e Any other federal law that appropriated moneys to the State for aid for
coronavirus relief.

Of the moneys identified above, the bill requires the Director of the Budget to determine
an aggregate amount equal to $10.0 million available in special revenue funds, or if such
identified moneys are less than $10.0 million, determine the maximum amount available. The
bill requires the Director of the Budget to certify the amount determined from each fund to the
Director of Accounts and Reports. At the same time the certification is transmitted, the Director
of the Budget is required to transmit a copy of such certification to the Director of Legislative
Research.

The bill requires, on July 1, 2021, or as soon as the moneys are available, the Director of
Accounts and Reports to transfer an aggregate amount equal to the certified amount
determined by the Director of the Budget from the funds to the Fund. If the aggregate amount of
moneys certified is less than $10.0 million, the Director of Accounts and Reports is required to
transfer from the SGF to the Fund the difference between the $10.0 million and the amount
certified.

Rules and Regulations

The Secretary is required to adopt rules and regulations as necessary to implement the
Program.

Reporting Requirements

The bill requires, on or before October 1 of each year, a county to prepare and submit a
report to the Secretary on each grant awarded, describing the amount and purposes of any
grant moneys, the fulfilment of the terms and conditions of the grant agreement, and the
transitional assistance upon which the moneys have been spent.

The bill also requires, on or before February 1 of each year, the Secretary to compile the
information received and submit a report to the Governor and Legislature, including the received
information and a description of and reasoning for any grant applications that were denied.

Sunset

The Program sunsets July 1, 2025, at which time:
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e All moneys in the Fund are transferred to the SGF;
e All liabilities of the Fund are transferred to and imposed on the SGF; and
e The Fund is abolished.

Kansas Medical Facilities Survey and Construction Act (Sections 12 and 13)

The bill defines “rural emergency hospital” in Section 12 by referencing the definition in
Section 2 of the bill.

Rules and Regulations (Section 13)

The bill amends the Kansas Medical Facilities Survey and Construction Act by adding
that, in formulating rules and regulations with respect to different types of medical care facilities
to be licensed under such act, KDHE is required to give due consideration to the requirements
for the receipt of medical reimbursement for the type of medical facility. The bill also provides
that a rural emergency hospital be deemed to satisfy the rules and regulations requirements for
a hospital consisting of more than one establishment if the rural emergency hospital meets its
licensing requirements established by the licensing agency.

KDADS Responsibilities for CCBHC Certification (New Section 9)
The bill requires KDADS to establish a process to certify CCBHCs.

The bill requires KDADS to certify as a CCBHC any community mental health center
(CMHC) licensed by KDADS that provides the following services: crisis services; screening,
assessment, and diagnosis, including risk assessment; person-centered treatment planning;
outpatient mental health and substance use services; primary care screening and monitoring of
key indicators of health risks; targeted case management; psychiatric rehabilitation services;
peer support and family supports; medication-assisted treatment; assertive community
treatment; and community-based mental health care for military service members and veterans.

KDHE Responsibilities

The bill requires KDHE to establish a prospective payment system (PPS) under the
Kansas Medical Assistance Program to fund CCBHCs on or before May 1, 2022. Daily or
monthly rate payments are allowed in the PPS.

The bill requires KDHE to submit to the U.S. Centers for Medicare and Medicaid
Services any approval request necessary to implement the PPS.

KDADS Rules and Regulation Authority

The bill authorizes KDADS to adopt rules and regulations as necessary to implement
and administer provisions related to CCBHCs.
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Implementation Schedule

The bill establishes a staggered implementation schedule for CCBHC certification and
requires KDADS, subiject to certification applications, to certify:

e Six facilities currently receiving grants to operate as CCBHCs by no later than
May 1, 2022;

e Three additional facilities by no later than July 1, 2022;
e Nine additional facilities by no later than July 1, 2023; and

e Eight additional facilities by no later than July 1, 2024.

The bill authorizes KDADS to certify CCBHCs, including portions of the specified facility
numbers, in advance of the above-cited deadlines.

Out-of-state Telemedicine Practice (New Section 10)

The bill authorizes a physician holding a license issued by the applicable licensing
agency of another state or who otherwise meets the requirements of the bill to practice
telemedicine to treat patients located in Kansas if the physician receives a telemedicine waiver
issued by the BOHA. The bill requires the BOHA to issue the waiver within 15 days from receipt
of a complete application, if the physician:

e Submits a complete application, which may include an affidavit from an
authorized third party that the applicant meets the requirements, in a manner
determined by the BOHA, and pays a fee not to exceed $100; and

e Holds an unrestricted license to practice medicine and surgery in another state or
meets the qualifications required under Kansas law for a license to practice
medicine and surgery and is not the subject of any investigation or disciplinary
action by the applicable licensing agency.

The bill requires a physician to practice telemedicine in accordance with the bill to
conduct an appropriate assessment and evaluation of a patient's current condition and
document an appropriate medical indication for any prescription issued.

The bill does not supersede or affect the provisions of KSA 65-4a10 (Performance of
abortions restricted to a physician licensed to practice medicine in Kansas) or KSA 2020 Supp.
40-2,210 et seq. (Kansas Telemedicine Act).

Rules and Regulations for Telemedicine Waivers

The bill requires any person who receives a telemedicine waiver to be subject to all rules
and regulations pertaining to the practice of the licensed profession in Kansas and be
considered a licensee for the purposes of the professional practice acts administered by the

Kansas Legislative Research Department 70 2021 Supplement | to Preliminary Summary



Health
Rural Emergency Hospital Act, Innovation Grant; CCBHCs; Telemedicine Waivers for Out-of-State
Physicians; Licensure, Temporary Permits, and Regulatory Requirements; Senate Sub. for HB 2208

BOHA. The bill also requires any waiver issued to expire on the date established, unless
renewed by the BOHA upon receipt of payment of an annual renewal fee not to exceed $100
and evidence the applicant continues to meet the qualifications of the bill. The bill does not
prohibit a licensing agency from denying a waiver application if the licensing body determines
granting the application may endanger the health and safety of the public.

Out-of-state Authorizations

The bill authorizes:

e A physician holding a license issued by the applicable licensing agency of
another state to provide, without limitation, consultation through remote
technology to a physician licensed in Kansas; and

e An applicable health care licensing agency of this state to adopt procedures
consistent with this section to allow other health care professionals licensed and
regulated by the licensing agency to practice telemedicine within the profession’s
scope of practice by Kansas law as deemed by the licensing agency to be
consistent with ensuring patient safety.

Definition of Telemedicine

The bill defines “telemedicine” to mean the delivery of health care services by a health
care provider while the patient is at a different physical location.

Clinical Professional Counselor Licensure (Section 14)

The bill amends the licensure requirements to become a clinical professional counselor
to:

e Reduce from 350 to 280 the minimum number of hours of direct client contact or
additional postgraduate supervised experience as determined by the BSRB;

e Reduce from 4,000 to 3,000 the minimum number of hours of supervised
professional experience;

e Reduce from 150 to 100 the minimum number of hours of face-to-face clinical
supervision as defined by the BSRB in rules and regulations;

e Require no less than 50 of the face-to-face clinical supervision hours to include
individual supervision, although the BSRB may waive:

o The requirement such supervision be face-to-face upon finding
extenuating circumstances; and

o Half of the required hours for an individual who has a doctoral degree in
professional counseling or a BSRB-approved related field and who
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completes half of the required hours in one or more years of supervised
professional experience;

e Specify a temporary license may be issued after the applicant pays the
temporary license fee; and

e Increase from 6 to 12 the number of months after issuance a temporary license
shall expire, absent extenuating circumstances approved by the BSRB.

Clinical Social Work Licensure (Section 18)

The bill amends requirements to become a licensed specialist clinical social worker to:

e Remove the requirement an individual complete 350 hours of direct clinical
contact or additional postgraduate supervised experience as determined by the
BSRB;

e Specify the 100 hours of clinical supervision are face to face, as defined by the
BSRB in rules and regulations; and

e Require the 100 hours of face-to-face clinical supervision to include no less than
50 hours of individual supervision, although the BSRB may waive the
requirement such supervision be face to face upon finding extenuating
circumstances.

Clinical Marriage and Family Therapist Licensure (Section 21)

The bill amends the licensure requirements to become a clinical marriage and family
therapist to:

e Reduce from 4,000 to 3,000 the minimum number of hours of supervised
professional experience;

e Reduce from 150 to 100 the minimum number of hours of clinical supervision and
specify the hours be face to face, as defined by the BSRB in rules and
regulations; and

e Require the face-to-face clinical supervision hours include no less than 50 hours
of individual supervision, although the BSRB may waive:

o The requirement such supervision be face to face upon finding
extenuating circumstances; and

o Half of the required hours for an individual who has a doctoral degree in
marriage and family therapy or a BSRB-approved related field and who
completes half of the required hours in one or more years of supervised
professional experience.
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Clinical Addiction Counselor Licensure (Section 25)

The bill amends the licensure requirements to become a clinical addiction counselor to:

e Reduce from 4,000 to 3,000 the minimum number of hours of supervised
professional experience;

e Reduce from 150 to 100 the minimum number of hours of clinical supervision and
specify the hours be face to face, as defined by the BSRB in rules and
regulations;

e Require the face-to-face clinical supervision hours to include no less than 50
hours of individual supervision, although the BSRB may waive:

o The requirement such supervision be face to face upon finding
extenuating circumstances; and

o Half of the required hours for an individual who has a doctoral degree in
addiction counseling or a BSRB-approved related field and who
completes half of the required hours in one or more years of supervised
professional experience.

Clinical Psychotherapist Licensure (Section 30)

The bill amends the licensure requirements to become a clinical psychotherapist to:

e Reduce from 4,000 to 3,000 the minimum number of hours of supervised
professional experience;

e Reduce from 150 to 100 the minimum number of hours of clinical supervision and
specify the hours be face to face, as defined by the BSRB in rules and
regulations; and

e Require the face-to-face clinical supervision hours include no less than 50 hours
of individual supervision, although the BSRB may waive the requirement such
supervision be face to face upon finding extenuating circumstances.

Temporary Permits (Sections 15, 19, 22, 26, 28, and 31)

The bill amends the requirements for professional counselors, clinical social workers,
clinical marriage and family therapists, clinical addiction counselors, psychologists, and clinical
master’s level psychologists licensed in another jurisdiction to practice in Kansas under a
temporary permit to:

e Require individuals to have practiced in their jurisdiction for at least two years
immediately preceding the application, except clinical social workers must only
have practiced in their jurisdiction, without the two-year requirement;
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e Increase from 15 to 30 the maximum number of days per year the individual
could practice in Kansas; and

e Require the individual to provide quarterly reports to the BSRB detailing the total
days of practice in Kansas.

The bill also specifies the temporary practice permit expires one year after issuance, and
the BSRB may extend the permit for no more than one additional year upon the individual’s
written application no later than 30 days before the permit's expiration and under emergency
circumstances, as defined by the BSRB. The bill provides that any extended permit authorizes
the individual to practice in Kansas for an additional 30 days during the additional year and
requires the individual to provide quarterly reports to the BSRB detailing the total days of
practice in Kansas.

Board License Refusal and Revocation Authorities (Sections 17, 20, 23, 27, 29, and 32)

The bill amends the reasons the BSRB may refuse to issue, renew, reinstate, condition,
limit, revoke, or suspend a professional counseling, social work, marriage and family therapy,
addiction counseling, psychology, or master’s level psychology license or censure or impose a
fee on such licensee to:

e Remove reference to specific professions and specify the condition whether the
individual has had any professional registration, license, or certificate revoked,
suspended, or limited, or has had other disciplinary action taken, or an
application for registration, license, or certification denied, by the proper
regulatory authority of another state, a territory, the District of Columbia, or
another country;

e Add the District of Columbia as another location where a substantiated finding of
abuse and neglect results in an individual being listed on a child abuse registry or
an adult protective services registry, except the District of Columbia is not
included with regard to psychologists; and

e Add the condition whether the individual has violated any lawful order or directive
of the BSRB.

Clinical Supervisor Application Fee (Sections 16 and 24)

The bill authorizes the BSRB to establish, by rules and regulations approved by the
BSRB, a maximum $50 fee for an application for approval as a BSRB-approved clinical
supervisor of professional counselors or marriage and family therapists.

Irrevocable Prearranged Funeral Agreements; Coroner’s Permit and Documentation;
HB 2254

HB 2254 increases the monetary cap on irrevocable prearranged funeral agreements,
contracts, or plans, on and after July 1, 2021, to $10,000, which will increase in an amount
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equal to the average percentage increase in the Consumer Price Index each year. The bill also
amends the documentation a licensed crematory operator or crematory operator in charge is
required to receive, prior to the cremation of any dead human body, to only a completed and
executed coroner’s permit to cremate, if required under the Uniform Vital Statistics Act (Act).

Irrevocable Prearranged Funeral Agreements

Current law allows such funeral agreements, contracts, or plans to be irrevocable as to
the retail price of a casket, urn, and outside burial container, and as to the first $7,000 of funds
paid and set aside at the direction of the purchaser.

The bill, in addition to increasing the monetary cap to $10,000, states on July 1, 2022,
and each July 1 thereafter, such amount will increase in an amount equal to the average
percentage increase in the Consumer Price Index for all urban consumers in the Midwest
region, as published by the U.S. Bureau of Labor Statistics.

Coroner’s Permit and Documentation

The bill amends the Act to require a coroner’s permit to be executed only if the death or
cause of death occurred in Kansas or in a state where such a permit to cremate is required. The
Act also is amended to allow an electronic as well as a telefacsimile signed copy of a coroner’s
permit to cremate as legal authorization to cremate. Further, the bill amends the Act by
repealing the statute requiring Kansas funeral directors to provide the Secretary of Health and
Environment with a monthly report of the bodies prepared for burial.
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SB 103 amends the Kansas Power of Attorney Act (Act) to state a power of attorney
executed on or after July 1, 2021, is deemed sufficient if in substantial compliance with the form
set forth by the Judicial Council, and the bill directs the Judicial Council to develop such form.
The bill states the amendments made by the bill shall apply prospectively and shall not affect
the validity of a power of attorney executed prior to July 1, 2021.

The bill amends the section of the Act governing liability of third persons with respect to
reliance on a power of attorney to specify its provisions address reliance on powers of attorney
acknowledged pursuant to the Uniform Law on Notarial Acts and adds a signature on a power of
attorney is presumed to be genuine if acknowledged pursuant to the Uniform Law on Notarial
Acts. This section also is amended to state nothing in its listing of determinations for which a
third person is not responsible shall relieve the third person of any duty to report abuse, neglect,
or exploitation under certain mandatory reporter statutes. The bill states making such report
shall relieve the third person of any liability for not accepting a power of attorney.

The bill also amends this section of the Act to allow a third person requested to engage
in transactions with a principal through the principal’s attorney-in-fact to:

e Request and rely upon a certification by the attorney-in-fact, provided under
penalty of perjury, of any factual matter concerning the principal, attorney-in-fact,
or power of attorney; and

e Request and rely upon an opinion of the third person’s counsel as to any matter
of law concerning the power of attorney, if the third person provides in a writing or
other record the reason for the request.

The bill states an attorney-in-fact’'s certification shall be deemed sufficient if it is in
substantial compliance with the form set forth by the Judicial Council and directs the Judicial
Council to develop such form.

Finally, the bill amends this section of the Act to prohibit a third person from requiring an
additional or different form of power of attorney for authority granted in the power of attorney
presented and to require a third person to accept a power of attorney unless:

e The person is not otherwise required to engage in a transaction with the principal
in the same circumstances;

e Engaging in a transaction with the attorney-in-fact or principal in the same
circumstances would be inconsistent with federal law;

e The person has actual knowledge of the termination of the attorney-in-fact's
authority or of the power of attorney before the exercise of the power;

e Arequest for information, certification, or indemnification is refused;
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e The person in good faith believes the power is not valid or the attorney-in-fact
does not have the authority to perform the requested act, regardless of whether a
certification or opinion of counsel has been requested or provided; or

e The person makes, or has actual knowledge that another person has made, a
report under mandatory reporter statutes, stating a good faith belief the principal
may be subject to physical or financial abuse, neglect, exploitation, or
abandonment by the attorney-in-fact or a person acting for or with the attorney-
in-fact.

A third person refusing to accept a power of attorney in violation of this section shall be
subject to a court order mandating acceptance of the power of attorney. Reasonable attorney
fees and costs may be awarded in any action or proceeding confirming the validity of the power
of attorney or mandating acceptance of the power of attorney, if the court determines the third
person did not act in good faith.

Revised Uniform Law on Notarial Acts; SB 106

SB 106 enacts the Revised Uniform Law on Notarial Acts (RULONA) and repeals the
Uniform Law on Notarial Acts (ULONA), as well as other current laws regarding notaries.
Throughout RULONA, some provisions from ULONA and other current law are continued,
reorganized, or updated without substantive changes. The bill also updates references to
ULONA in other areas of statute. This summary sets forth the RULONA structure and notes
provisions containing substantive changes or additions to ULONA and other current law
provisions.

Except as noted below, all sections of the bill will take effect January 1, 2022.

Definitions (Section 2)

RULONA continues definitions from current law, modifying the definitions of
“acknowledgment,” “notarial act,” and “verification on oath or affirmation.”

RULONA adds definitions of “electronic,” “electronic signature,” * " “official

stamp,” “person,” “record,” “sign,” “signature,” “

notary public,
stamping device,” and “state.”

Date of Applicability (Section 3)

RULONA states it applies to a notarial act performed on or after January 1, 2022.

Authority to Perform Notarial Act (Section 4)

RULONA draws most of the language of this section from current law and adds a
provision allowing a notarial officer to certify that a tangible copy of an electronic record is an
accurate copy of the electronic copy.
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Requirements for Certain Notarial Acts (Section 5)

RULONA continues these provisions from ULONA in a substantially similar form.

Personal Appearance Required (Section 6)

RULONA requires, if a notarial act relates to a statement made in or a signature
executed on a record, the individual making the statement or executing the signature to appear
personally before the notarial officer.

Identification of Individual (Section 7)

RULONA continues these provisions from ULONA, adding a “dealings sufficient to
provide reasonable certainty” standard to the “personally known” qualification and providing
additional detail regarding the identification documents or verification or affirmation of a credible
witness that may be used to identify an individual. RULONA allows a notarial officer to require
an individual to provide additional information or identification credentials necessary to assure
the officer of the individual’s identity.

Authority to Refuse to Perform Notarial Act (Section 8)

RULONA allows a notarial officer to refuse to perform a notarial act if the officer is not
satisfied that the individual executing the record is competent or has capacity to execute the
record, or that the individual’s signature is knowingly and voluntarily made. A notarial officer may
refuse to perform a notarial act unless refusal is prohibited by Kansas law or federal law.

Signature if Individual is Unable to Sign (Section 9)

RULONA provides, if an individual is physically unable to sign a record, the individual
may direct another individual, other than the notarial officer, to sign the individual's name on the
record, with specified language to be added by the notarial officer in such cases.

Notarial Act in Kansas (Section 10)

RULONA continues these provisions from ULONA in a substantially similar form and
adds a provision stating the signature and title of any of the officers specifically listed in the
section shall conclusively establish the authority of the officer to perform the notarial act.

Notarial Act in Another State (Section 11)

RULONA continues these provisions from ULONA in a substantially similar form and
adds a provision stating the signature and title of any of the officers specifically listed in the
section shall conclusively establish the authority of the officer to perform the notarial act.

Kansas Legislative Research Department 78 2021 Supplement | to Preliminary Summary



Judiciary
Revised Uniform Law on Notarial Acts; SB 106

Notarial Act under Authority of a Federally Recognized Indian Tribe (Section 12)

RULONA provides that a notarial act performed by certain specified individuals, under
the authority and in the jurisdiction of a federally recognized Indian tribe, has the same effect
under Kansas law as if performed by a Kansas notarial officer. The signature and title of such
individual shall be prima facie evidence that the signature is genuine and the individual holds
the designated title. The signature and title of a tribal notary public, judge, clerk, or deputy clerk
of a court shall conclusively establish the authority of the officer to perform the notarial act.

Notarial Act under Federal Authority (Section 13)

RULONA continues these provisions from ULONA in a substantially similar form,
consolidating them from two ULONA sections and rewording language regarding individuals in
military service and individuals designated notarizing officers by the U.S. Department of State
for performing notarial acts overseas.

Foreign Notarial Act (Section 14)

RULONA continues this section from ULONA but reorganizes its provisions, removes a
list of specific persons who could perform a notarial act in a foreign nation, and clarifies a
provision regarding apostilles.

Notarial Act Performed for a Remotely Located Individual (Section 15)

RULONA allows a remotely located individual, defined as an individual who is not in the
physical presence of the notary public who performs a notarial act, to comply with the personal
appearance requirement of Section 6 by using communication technology to appear before a
notary public.

A notary public in Kansas could perform a notarial act using communication technology
for a remotely located individual if:

e The notary public has personal knowledge of the identity of the individual, has
satisfactory evidence of the identity of the remotely located individual by oath or
affirmation from a credible witness appearing before the notary public, or has
obtained satisfactory evidence of the identity of the remotely located individual by
using at least two different types of identity proofing;

e The notary public is able reasonably to confirm that a record before the notary
public is the same record in which the remotely located individual made a
statement or on which the individual executed a signature;

e The notary public, or a person acting on behalf of the notary public, creates an
audio-visual recording of the performance of the notarial act; and

e For a remotely located individual located outside the United States, the record
has a specified connection with the United States, and the act is not prohibited by
the foreign state in which the individual is located.
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The bill requires the certificate for a remotely performed notarial act to indicate the act
was performed using communication technology and specifies how short-form certificates may
be sufficient.

The bill requires retention of an audio-visual recording created under this section for ten
years, unless a different period is required by rules and regulations.

The bill provides requirements before a notary public performs an initial remote notarial
act, including notification to the Secretary of State, identification of the technology to be used,
and evidence of completion of the course of study and passing of the examination required by
Section 23. If the technology and identity proofing complies with any standards established by
the Secretary of State in rules and regulations, the Secretary of State must approve the
technology and identity proofing. The bill requires the notary public to include a fee set by the
Secretary of State, not to exceed $25, with the notification, and the bill requires the Secretary of
State to remit these fees to the State Treasurer to deposit in the State Treasury to the credit of
the Information and Services Fee Fund.

For purposes of this section, in addition to the definition of “remotely located individual,”
the bill defines “communication technology,” “
United States.”

foreign state,” “identity proofing,” and “outside the

Certificate of a Notarial Act (Section 16)

RULONA continues provisions from ULONA and other current law regarding a certificate
of a notarial act, with the following additions:

e RULONA clarifies the certificate must be executed contemporaneously with the
performance of the notarial act and be signed by the notary public in the same
manner as on file with the Secretary of State, makes use of the official stamp on
the certificate mandatory, and provides for use of an official stamp for certification
of electronic records; and

e RULONA also prohibits a notarial officer from affixing the officer’s signature to, or
logically associate it with, a certificate until the notarial act has been performed,
and specifies requirements for attaching, affixing, or associating a certificate with
tangible and electronic records, including compliance with any rules and
regulations adopted by the Secretary of State.

Short-Form Certificates (Section 17)

RULONA replaces ULONA's statutory short-form certificates with a provision requiring
the Secretary of State to adopt rules and regulations providing short-form certificates of notarial
acts that are sufficient for the purposes indicated, if completed with the information required by
Section 16.

This section is effective upon publication in the statute book.
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Official Stamp (Section 18)

RULONA continues this provision from current law, modifying it to focus on stamps
instead of seals and to simplify and clarify its language.

Stamping Device (Section 19)

RULONA states a notary public is responsible for the security of the notary public’s
stamping device and shall not allow another individual to use the device to perform a notarial
act. This section sets forth required actions for disabling or rendering the stamping device
unusable upon commission resignation, revocation, or expiration; stamp expiration; or the death
or incompetency of the notary public. If the stamping device is lost or stolen, this section
requires, upon discovery, the notary public or notary public’s personal representative or
guardian to promptly notify the Secretary of State.

Journal (Section 20)

RULONA requires a notary public to maintain a single journal in a tangible medium, or
one or more journals in an electronic format, in which the notary public chronicles all acts the
notary public performs, and requires the notary public retain this journal for ten years after the
performance of the last notarial act chronicled in the journal. The bill provides additional specific
requirements for the creation and maintenance of the journal, as well as for the timing and
contents of entries in the journal.

If a journal is lost or stolen, the notary public is required, upon discovery, to promptly
notify the Secretary of State.

Upon resignation, revocation, or suspension of a commission, the notary public must
retain the journal for the required ten-year period and inform the Secretary of State of the
location of the journal. Alternatively, the notary public may transmit the journal to a repository
approved by the Secretary of State.

Upon death or incompetency of a notary public, the notary public’s personal
representative, guardian, or any other person knowingly in possession of the journal must retain
or transmit the journal and inform the Secretary of State of the journal’s location.

Notarial Acts on Electronic Records (Section 21)

RULONA provides a notary public may select one or more tamper-evident technologies
to perform notarial acts with respect to electronic records, and a person may not require a
notary public to perform a notarial act with respect to an electronic record with a technology the
notary public has not selected.

RULONA provides requirements before a notary public performs an initial notarial act
with respect to an electronic record, including notification to the Secretary of State, identification
of the technology to be used, and evidence of completion of the course of study and passing of
the examination required by Section 23. If the technology complies with standards established
by the Secretary of State in rules and regulations, the Secretary of State must approve the
technology. The bill requires the notary public to include a fee set by the Secretary of State, not
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to exceed $25, with the notification, and the Secretary of State must remit these fees to the
State Treasurer to deposit in the State Treasury to the credit of the Information and Services
Fee Fund.

RULONA allows a register of deeds to accept for recording a tangible copy of an
electronic record containing a notarial certificate as satisfying any requirements that a record
accepted for recording be an original, if the notarial officer executing the notarial certificate
certifies the tangible copy is an accurate copy of the electronic record.

Commission as Notary Public; Qualifications (Section 22)

RULONA continues provisions from current law regarding application for and
commission as a notary public, with the following modifications.

The bill adds to the required contents of the application evidence of the completion of the
course of study and passing of examination regarding electronic records, if required.

The required assurance in the form of a surety bond or its functional equivalent is
increased from $7,500 to $12,000. The bill clarifies this assurance would cover acts performed
during the term of the notary public’s commission; if the notary public violates law with respect
to notaries public in Kansas, the surety or issuing entity shall be liable under the assurance; and
a notary public may perform notarial acts in Kansas only during the period that a valid
assurance is on file with the Secretary of State. The bill changes the deadline for a required
notice regarding cancellation of assurance from 14 days to 30 days before canceling the
assurance.

The bill adds to the requirements for an applicant that the applicant be able to read and
write the English language and not be disqualified to receive a commission by Section 24 of
RULONA.

The bill clarifies a commission to act as a notary public authorizes the notary public to
perform notarial acts and does not provide the notary public any immunity or benefit conferred
by Kansas law on public officials or employees.

Examination Regarding Electronic Records (Section 23)

RULONA requires, before performing an initial notarial act with respect to an electronic
record, a notary public to pass an examination administered by the Secretary of State or an
entity approved by the Secretary of State. The examination must be based on a course of study
offered regularly by the Secretary of State or an approved entity to Kansas notaries public
covering the laws, rules, procedures, and ethics relevant to notarial acts with respect to
electronic records.

Grounds to Deny or Take Other Actions Regarding a Commission (Section 24)

RULONA continues and expands provisions from current law regarding disciplinary
actions the Secretary of State may take respecting a commission as a notary public.
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RULONA adds “suspend” and “impose a condition” to the disciplinary actions the
Secretary of State could take; allows the Secretary of State to take disciplinary action for any act
or omission that demonstrates the individual lacks the honesty, integrity, competence, or

reliability to act as a notary public; and changes the listing of grounds for disciplinary action from
an exhaustive list to an exemplary list, modifying this listing to:

e Expand grounds involving application for a commission;

e Reword grounds involving convictions of a crime, including adding entering into a
diversion agreement;

e Add grounds involving findings or admissions in any legal proceeding or
disciplinary action based on fraud, dishonesty, or deceit;

e Add grounds involving violation of a rule and regulation regarding a notary public;

e Add grounds involving disciplinary action regarding a notary public commission in
another state; and

e Add grounds involving failure to maintain an assurance as required by RULONA.

The bill states the authority of the Secretary of State to take disciplinary action shall not
prevent a person from seeking and obtaining other criminal or civil penalties provided by law.

Prohibited Acts (Section 25)
RULONA continues and expands provisions regarding prohibited acts for notaries.

It clarifies a commission as a notary public does not authorize an individual to:

e Assist persons in drafting legal records, give legal advice, or otherwise practice
law;

e Act as an immigration consultant or an expert on immigration matters;

e Represent a person in a judicial or administrative proceeding relating to
immigration to the United States, U.S. citizenship, or related matters; or

e Receive compensation for performing any of the activities listed above.

The bill continues current prohibitions on performing a notarial act when the notary is a
party or has a direct financial or beneficial interest and expands these to include the notary’s
spouse.

The bill prohibits a notary public from engaging in false or deceptive advertising and
provides additional detail regarding continuing restrictions on and requirements for
advertisements or representations by a notary public.
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Validity of Notarial Acts (Section 26)

RULONA provides, except as otherwise provided in this act, that the failure of a notarial
officer to perform a duty or meet a requirement specified in RULONA shall not invalidate a
notarial act. The validity of a notarial act under RULONA shall not prevent an aggrieved person
from seeking to invalidate the record or transaction that is the subject of the notarial act or from
seeking other remedies under state or federal law. This section specifies it shall not validate a
purported notarial act performed by an individual who does not have the authority to perform
notarial acts.

Rules and Regulations (Section 27)

RULONA requires the Secretary of State to adopt rules and regulations:

e To implement RULONA. Rules and regulations adopted regarding the
performance of notarial acts with respect to electronic records could not require,
or accord greater legal status or effect to, the implementation or application of a
specific technology or technical specification. The bill provides a nonexclusive list
of topics such rules and regulations may address; and

e Regarding notarial acts using communication technology for a remotely located
individual, including several specified standards, requirements, and procedures.

The bill requires the Secretary of State, in adopting rules and regulations regarding
notarial acts respecting electronic records, to consider certain standards, practices, and
customs, to the extent they are consistent with RULONA.

This section will be effective upon publication in the statute book.

Commission in Effect (Section 28)

RULONA provides a commission or appointment as a notary public in effect on January
1, 2022, shall continue until its date of expiration. Commission renewal for and performance of
notarial acts by such notaries public on or after January 1, 2022, shall be subject to RULONA.

Savings Clause (Section 29)

RULONA provides it does not affect the validity or effect of a notarial act performed
before January 1, 2022, and a cause of action accruing against a notary public or notary public’s
security before January 1, 2022, shall be governed by any statute or other rule amended or
repealed by the bill as if the amendment or repeal had not occurred.

Other Provisions (Sections 30-31)

Like ULONA, RULONA includes a uniformity provision (Section 30). RULONA also adds
a provision specifying RULONA's interaction with the Electronic Signatures in Global and
National Commerce Act (Section 31).
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Updates to Other Areas of Statute (Sections 31-40)

Section 32 amends a statute governing notarization and acknowledgment of electronic
transactions to remove a provision authorizing the Secretary of State to promulgate rules and
regulations establishing procedures for an electronic notarization. [Note: A substantially similar
provision is added in Section 27.]

Sections 33 through 41 update references from ULONA to RULONA in various statutes.

Section 42 adds a provision to the Uniform Real Property Electronic Recording Act
stating that a requirement that a document or signature associated with a document be
notarized, acknowledged, verified, witnessed, or made under oath is satisfied if the electronic
signature of the person authorized to perform that act, and all other information required to be
included, is attached to or logically associated with the document or signature, and a physical or
electronic image of a stamp, impression, or seal is not required to accompany an electronic
signature. This section also removes an outdated effective date.

Effective Date (Section 38 and throughout)

Sections 17, 27, and 32 are effective upon publication in the statute book. All other
sections are effective January 1, 2022.

Uniform Fiduciary Income and Principal Act; SB 107

SB 107 enacts the Uniform Fiduciary Income and Principal Act [UFIPA] and repeals the
Uniform Principal and Income Act (1997) [UPIA]. Throughout the UFIPA, some provisions from
UPIA are continued, reorganized, or updated without substantive changes. The bill also amends
one statute within the Kansas Uniform Trust Code (UTC). This brief summarizes the UFIPA
structure and notes provisions containing substantive changes or additions to UPIA provisions.

Definitions (Section 2)

UFIPA retains most definitions from the UPIA in substantially similar form or with slight or
clarifying modifications. A definition of “asset-backed security” is moved to this section and

modified. UFIPA expands definitions of “fiduciary,” “income interest,” “net income,” “principal,”
“terms of a trust,” and “trustee.”
UFIPA adds definitions of “court,” “current income beneficiary,” “distribution,” “estate,”

” o« ” W ” o« ” W

personal representative,” “record,” “settlor,” “special tax benefit,”

successor beneficiary,” “trust,” and “will.”

‘independent person,
“successive interest,” “

UFIPA removes definitions of “income beneficiary” and “remainder beneficiary” contained
in the UPIA.

Throughout the bill, where UFIPA continues provisions from the UPIA, UFIPA usually
uses the term “fiduciary” where the UPIA used the term “trustee.”
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Scope (Section 3)

UFIPA creates a new section stating the act applies to a trust or estate and a life estate
or other term interest in which the interest of one or more persons will be succeeded by the
interest of one or more other persons, except as otherwise provided in the terms of a trust or in
UFIPA.

Governing Law (Section 4)

UFIPA creates a new section stating, except as otherwise provided in the terms of a trust
or in UFIPA, UFIPA applies when Kansas is the principal place of administration of a trust or
estate or the situs of property that is not held in a trust or estate and is subject to a life estate or
other term interest described in Section 3. This provision states a trustee submits to the
application of UFIPA to any matter within the scope of UFIPA involving the trust by accepting the
trusteeship of a trust having its principal place of administration in Kansas or by moving the
principal place of administration of a trust to Kansas.

Fiduciary Duties; General Principles (Section 5)

UFIPA continues this section from the UPIA. Its provisions are reorganized and several
provisions from the UPIA section addressing the trustee’s power to adjust is moved to this
section. Additionally, UFIPA adds a good faith requirement and references to unitrusts. In the list
of factors a fiduciary must consider in exercising certain powers, UFIPA removes “purpose of
the trust” and “intent of the settlor,” adds “terms of the trust,” and clarifies or simplifies other
factors.

Judicial Review of Exercise of Discretionary Power; Request for Instruction (Section 6)

UFIPA creates a new section defining “fiduciary decision” and stating the court may not
order a fiduciary to change a fiduciary decision unless the court determines the decision was an
abuse of the fiduciary’s discretion. If the court makes such a determination, the court may order
a remedy authorized by law, including current statutory remedies for breach of trust. This
section further enumerates specific orders a court may make to place the beneficiaries in the
positions they would have occupied without the fiduciary’s abuse of discretion.

This section also allows a fiduciary to petition for instruction and for the court to
determine whether a proposed fiduciary decision would result in an abuse of the fiduciary’s
discretion. If the petition meets certain requirements, a beneficiary opposing the proposed
decision has the burden to establish it would result in an abuse of the fiduciary’s discretion. A
fiduciary’s choice to not seek court instruction under this section does not constitute evidence
that the fiduciary’s decision was an abuse of discretion.

Fiduciary’s Power to Adjust (Section 7)

UFIPA revises and expands provisions from the UPIA regarding a fiduciary’s power to
adjust.

Under UFIPA, except as otherwise provided in the terms of a trust or this section, a
fiduciary, in a record, without court approval, is allowed to adjust between income and principal
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if the fiduciary determines the exercise of the power to adjust will assist the fiduciary to
administer the trust or estate impartially.

This section states it does not create a duty to exercise or consider the power to adjust
or to inform a beneficiary about the applicability of this section, and a fiduciary that in good faith
exercises or fails to exercise the power to adjust is not liable to a person affected by the
exercise or failure.

This section requires a fiduciary, in deciding whether and to what extent to exercise the
power to adjust, to consider all factors the fiduciary considers relevant, including specified
factors and sections elsewhere in UFIPA.

This section lists circumstances under which a fiduciary is prohibited from exercising the
power to adjust or making a determination, under Section 24, that an allocation is insubstantial.
Under some of these circumstances, and subject to additional conditions, UFIPA allows a co-
fiduciary to exercise the power to adjust. Similarly, UFIPA allows a fiduciary to release or
delegate to a co-fiduciary the power to adjust if the fiduciary makes certain determinations and
sets forth content and procedural requirements for such release or delegation.

This section states that terms of a trust denying or limiting the power to adjust do not
affect the application of this section, unless such terms expressly deny or limit the power to
adjust under this section. The exercise of the power to adjust in any accounting period may
apply to the current period, the immediately preceding period, and one or more subsequent
periods. This section requires a description of the exercise of the power to adjust be included in
any report sent to beneficiaries under the UTC or communicated at least annually to qualified
beneficiaries determined under the UTC, other than the Attorney General.

Unitrusts (Sections 8-16)

UFIPA expands the one UPIA section regarding unitrusts into nine separate sections.

Definitions (Section 8)

This section defines “unitrust” to mean a trust for which net income is a unitrust amount,
including an express unitrust.

“Unitrust amount” is defined to mean an amount computed by multiplying a determined
value of a trust by a determined percentage. For a unitrust administered under a unitrust policy,
the term means the applicable value, multiplied by the unitrust rate.

” & LT3 [T

This section also defines “applicable value, net fair

value of a trust,” “unitrust policy,” and “unitrust rate.”

express unitrust,” “ income trust,

Application; Duties and Remedies (Section 9)

This section sets forth the various types of trusts and estates to which UFIPA's unitrust
provisions do or do not apply. The section states the unitrust provisions do not create a duty to
take or consider action under the provisions or to inform a beneficiary about the applicability of
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the provisions. A fiduciary that in good faith takes or fails to take an action under the unitrust
provisions is not liable to a person affected by the action or inaction.

Authority of Fiduciary (Section 10)

This section allows a fiduciary, without court approval, to:

e Convert an income trust to a unitrust if the fiduciary adopts in a record a unitrust
policy for the trust containing certain provisions;

e Change the percentage or method used to calculate a unitrust amount for a
unitrust if the fiduciary adopts in a record a unitrust policy, or amendment or
replacement of such policy, providing changes in the percentage or method; or

e Convert a unitrust to an income trust if the fiduciary adopts in a record a
determination that, in administering the trust, the net income of the trust will be
net income determined without regard to the UFIPA unitrust provisions, rather
than a unitrust amount.

The bill specifies determinations, considerations, and procedures required of a fiduciary
in taking one of the above actions. The requirements include sending a notice in a record,
describing and proposing to take the action, to certain persons. UFIPA includes provisions
allowing these persons to object to a proposed action, whereupon the fiduciary or a beneficiary
may request the court to have the proposed action taken as proposed, taken with modifications,
or prevented.

If a fiduciary sends a notice and subsequently decides not to take the action proposed in
the notice, the fiduciary is required to notify in a record the same persons of the decision and
the reasons for the decision.

If a beneficiary requests in a record that a fiduciary take an action under this section and
the fiduciary declines to act or does not act within 90 days of receiving the request, the
beneficiary may request the court to direct the fiduciary to take the requested action.

This section allows a fiduciary to release or delegate the powers in this section under
certain circumstances described in Section 7, governing a fiduciary’s power to adjust.

Notice (Section 11)

This section provides additional details and requirements regarding the notice required
by Section 10. The bill requires notice to be sent in a manner authorized under a UTC provision
regarding methods and waiver of notice. The section details to whom the notice must be sent,
which include qualified beneficiaries determined under the UTC, other than the Attorney
General, and each person granted a power over the trust by the terms of the trust, with certain
exclusions.

This section states that representation provisions of the UTC apply to notice under the
section and allows a person to consent in a record at any time to action proposed under Section
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10, whereupon notice need not be sent to such person. This section also specifies certain
required contents of the notice.

Unitrust Policy (Section 12)

This section requires a fiduciary administering a unitrust under the unitrust provisions to
follow a unitrust policy adopted, amended, or replaced under Section 10. The bill requires such
policy to provide the unitrust rate or method of determining such rate; the method for
determining the applicable value; and certain rules that apply in the administration of the
unitrust, whether the rules are mandatory or optional, to the extent the fiduciary elects to adopt
those rules.

Unitrust Rate (Section 13)

This section states, subject to certain exceptions, a unitrust rate may be fixed or
determined for each period using a market index or other published data or a mathematical
blend of market indices or other published data over a stated number of preceding periods. A
unitrust policy also may provide for various limits on how a rate may rise and fall or increase and
decrease in relation to unitrust rates for preceding periods, as well as for a mathematical blend
of unitrust rates determined under the other provisions of this section.

Applicable Value (Section 14)

This section requires a unitrust policy to provide the method for determining the fair
market value of an asset for the purpose of determining the unitrust amount, including the
frequency of valuing the asset, which need not require a valuation in every period, and the date
for valuing the asset in each period in which the asset is valued. This section lists various
methods a unitrust policy may provide for determining the amount of the net fair market value of
the trust to take into account in determining the applicable value.

Period (Section 15)

This section requires a unitrust policy provide the period used for purposes of Sections
13 and 14 and sets forth the permissible options for such period. It also allows a unitrust policy
to provide standards for using fewer preceding periods or prorating the unitrust amount on a
daily basis, under certain circumstances.

Special Tax Benefits; Other Rules (Section 16)

This section allows a unitrust policy to:

e Provide methods and standards for determining the timing of distributions,
making distributions in cash or in kind or partly in cash or partly in kind, or
correcting an underpayment or overpayment to a beneficiary based on the
unitrust amount if there is an error in calculating the unitrust amount;
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e Specify sources and the order of sources, including categories of income for
federal income tax purposes, from which distributions of a unitrust amount are
paid; or

e Provide other standards and rules the fiduciary determines serve the interests of
the beneficiaries.

This section also requires, if a trust qualifies for a special tax benefit or a fiduciary is not
an independent person, the unitrust rate to be not less than 3.0 percent or more than 5.0
percent. Additionally, the applicability of certain provisions related to the applicable value
(Section 14) and period (Section 15) is limited for such trusts.

Allocation of Receipts (Sections 17-32)

Character of Receipts from Entity (Section 17)

UFIPA continues this section from the UPIA with the following modifications:

o Clarifies the definition of “entity” does not depend on whether the entity is a
taxpayer for federal income tax purposes and does not include an instrument or
arrangement to which the UFIPA section regarding other financial arrangements
or instruments applies;

e Adds definitions of “capital distribution” and “entity distribution”;

e States an attribute or action of an entity includes an attribute or action of any
other entity in which the entity owns or holds an interest, including through
another entity;

e Addresses allocation of tangible personal property of nominal value;

e Clarifies allocation of money received in an entity distribution in an exchange for
part or all of the fiduciary’s interest in the entity, money received in an entity
distribution that the fiduciary determines or estimates is a capital distribution, and
money received in an entity distribution from an entity that is treated in a certain
manner for federal income tax purposes;

e Modifies and clarifies the methods by which a fiduciary may determine or
estimate that money received in an entity distribution is a capital distribution, as
well as add specific factors a fiduciary may consider in making such
determination or estimate in certain situations, and direct a fiduciary to allocate to
principal any amount of the entity distribution that is in doubt after making such
determination or estimate; and

e Adds provisions providing direction to a fiduciary who receives additional
information about the application of this section to an entity distribution before or
after paying part of the entity distribution to a beneficiary.
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Distribution from Trust or Estate (Section 18)

UFIPA continues this section from the UPIA in a substantially similar form.

Business or Other Activity Conducted by Fiduciary (Section 19)

UFIPA continues this section from the UPIA but adds language to state the section
applies if the fiduciary determines it is in the interests of beneficiaries to account separately for
the business or other activity instead of conducting it through an entity described in Section 17.
UFIPA also adds language stating a fiduciary accounting separately under this section may
make certain determinations separately and differently from the fiduciary’s decisions concerning
distributions of income or principal, and adds to the list of activities for which a fiduciary may
account separately “any other business conducted by the fiduciary.”

Principal Receipts (Section 20)

UFIPA continues this section from the UPIA in a substantially similar form.

Rental Property (Section 21)

UFIPA continues this section from the UPIA in a substantially similar form, adding the
phrase “is not allocated to income” to clarify a provision regarding an amount received as a
refundable deposit.

Receipt on Obligation to be Paid in Money (Section 22)

UFIPA continues this section from the UPIA but rewords a provision regarding the
allocation of amounts received from the sale of an obligation or the increase in value of a bond
or other obligation. The modification includes the removal of a one-year time period applicable
to the determination of the allocation.

Insurance Policy or Contract (Section 23)

UFIPA continues this section from the UPIA in a substantially similar form.

Insubstantial Allocation Not Required (Section 24)

UFIPA continues this section from the UPIA, but requires both continuing conditions to
be met before presuming an allocation is insubstantial, rather than one or the other, and adds
the ability to delegate, under certain conditions, the power to make a determination under the
section.

Deferred Compensation, Annuity, or Similar Payment (Section 25)

UFIPA continues this section from the UPIA with the following modifications:
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e Add definitions of “internal income of separate fund” and “marital trust” and
modify the definition of “payment”;

e Add a provision directing a fiduciary to allocate a payment received from a
separate fund during an accounting period to income, to the extent of the internal
income of the separate fund during the period, and the balance to principal;

e Clarify provisions providing direction to the fiduciary of a marital trust;

e Add a provision providing direction to the fiduciary of a trust, other than a marital
trust, of which one or more current income beneficiaries are entitled to a
distribution of all the current net income; and

e Reorganize the section.

Liquidating Asset (Section 26)

UFIPA continues this section from the UPIA but changes the default rule for allocation
from 10.0 percent to income of receipts from a liquidating asset and the balance to principal to:

e Allocation to income of a receipt produced by a liquidating asset, to the extent the
receipt does not exceed 4.0 percent of the value of the asset; or

e |[f the fiduciary cannot determine the value of the asset, 10.0 percent of the
receipt; and

e The balance of the receipt to principal.

Minerals, Water, and Other Natural Resources (Section 27)

UFIPA continues this section from the UPIA but changes the default rule for certain
amounts received from 15.0 percent allocated to principal and the balance to income to
allocation between income and principal equitably. UFIPA also adds a provision stating such
allocation is presumed to be equitable if the amount allocated to principal is equal to the amount
allowed by the Internal Revenue Code of 1986 as a deduction for depletion of the interest.

Timber (Section 28)

UFIPA continues this section from the UPIA in a substantially similar form, with some
changes in wording to ensure consistency in phrasing with other UFIPA sections.

Marital Deduction Property Not Productive of Income (Section 29)

UFIPA continues this section from the UPIA but removes a provision addressing cases
not governed by the remainder of the section.
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Derivative or Option (Section 30)

UFIPA continues this section from the UPIA, with the following changes:
o Modifies the definition of “derivative” and provides examples;

e Changes the default rule to allocate 10.0 percent of receipts from a transaction in
derivatives and 10.0 percent of disbursements made in connection with the
transaction to income and the balance to principal; and

e Changes the default rule for certain options transactions to allocate 10.0 percent
to income and the balance to principal of amounts received for granting the
option, amounts paid to acquire the option, and gain or loss realized on the
exercise, exchange, settlement, offset, closing, or expiration of the option.

Asset-Backed Security (Section 31)

UFIPA continues this section from the UPIA but modifies it to expand the definition of
“asset-backed security” and moves that definition to the definitions section (Section 2).

Other Financial Instrument or Arrangement (Section 32)

UFIPA creates a new section stating a fiduciary shall allocate receipts from or related to
a financial instrument or arrangement not otherwise addressed by UFIPA in a manner consistent
with the provisions regarding derivatives or options (Section 30) and asset-backed securities
(Section 31).

Allocation of Disbursements (Sections 33-39)

Disbursement from Income (Section 33)

UFIPA continues this section from the UPIA but clarifies that some disbursements are to
be made to the extent income is sufficient and when the balance of disbursements is to be
made in certain situations.

Disbursement from Principal (Section 34)

UFIPA continues this section from the UPIA but clarifies language regarding the balance
of disbursements and adds references to title insurance and insurance premiums for certain
specified matters.

Transfer from Income to Principal for Depreciation (Section 35)

UFIPA continues this section from the UPIA but replaces a reference to a “fixed asset” to
“tangible asset” and adds an exception for liquidating assets under Section 26.
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Reimbursement of Income from Principal (Section 36)

UFIPA creates a new section allowing a fiduciary to transfer an appropriate amount from
principal to income in one or more accounting periods to reimburse income, if the fiduciary
makes or expects to make certain income disbursements specified in the section.

Reimbursement of Principal from Income (Section 37)

UFIPA continues this section from the UPIA but adds clarifying language regarding
sufficiency of income and changing the term “successive income interest” to “successive
interest.”

Income Taxes (Section 38)

UFIPA continues this section from the UPIA in a substantially similar form.

Adjustment Between Income and Principal Because of Taxes (Section 39)

UFIPA continues this section from the UPIA but clarifies the fiduciary is to charge each
beneficiary from a decrease in income tax to reimburse principal and adds that, when this
occurs, the fiduciary may offset the charge by obtaining payment from the beneficiary,
withholding an amount from future distributions to the beneficiary, or adopting other methods.

Death of Individual or Termination of Income Interest (Sections 40-41)

UFIPA continues, in a substantially similar form, sections from the UPIA addressing
determinations and distributions upon the death of an individual creating an estate or trust or the
termination of an income interest in a trust, with some modifications to provide clarification and
references to the new unitrust provisions.

Apportionment at Beginning and End of Income Interest (Sections 42-44)

UFIPA continues, in a substantially similar form, sections from the UPIA addressing
apportionment at the beginning and end of the income interest in substantially similar form, with
several clarifying changes regarding dates.

Other Provisions (Sections 45-48)

Like UPIA, UFIPA includes uniformity (Section 45), default date of applicability (Section
46), and severability (Section 48) provisions. UFIPA also adds a provision specifying UFIPA’'s
interaction with the Electronic Signatures in Global and National Commerce Act (Section 46)
and specifies the act applies to a trust or estate existing or created on or after July 1, 2021,
except as otherwise expressly provided in the term of the trust or in UFIPA (Section 47).
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Amendment to Kansas Uniform Trust Code (Section 49)

The bill amends the definition of “terms of a trust” in the UTC to include the trust’s
provisions as established, determined, or amended by a trustee or person holding a power to
direct under the UTC, in accordance with applicable law, court order, or a nonjudicial settlement
agreement under the UTC.

Rules of Evidence; Authentication and Exceptions; SB 122

SB 122 amends various sections within the Kansas Rules of Evidence (Rules).

Hearsay Evidence Exception—Business Records

The bill amends an exception to the general prohibition on hearsay evidence for
business records to replace a requirement that a judge find certain conditions regarding the
records with a requirement that the conditions be shown by the testimony of the custodian or
other qualified witness or by a certification that complies with self-authenticating certification
provisions added elsewhere by the bill for certified domestic records of a regularly conducted
activity or certified foreign records of a regularly conducted activity.

Authentication of a Writing

Currently, the Rules require authentication of a writing by certain means before it may be
received in evidence and provide conditions under which certain documents that are at least 30
years old are sufficiently authenticated.

The bill replaces this provision with language requiring a proponent to produce evidence
sufficient to support a finding that an item of evidence is what the proponent claims it is in order
to satisfy the requirement of authenticating or identifying the item of evidence. The bill adds a
non-exclusive list of examples, with explanations for each, of evidence that would satisfy the
requirement.

These examples include:

Testimony of a witness with knowledge;

Nonexpert opinion about handwriting;

Comparison by an expert witness or the trier of fact;
Distinctive characteristics and the like;

Opinion about a voice;

Evidence about a telephone conversation;

Evidence about public records;

Evidence about ancient documents or data compilations;
Evidence about a process or system; and

Methods provided by a statute or rule.
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Authentication of Copies of Records

The bill amends the section of the Rules governing authentication of copies of records to
add a list of items of evidence that are self-authenticating and require no extrinsic evidence of
authenticity in order to be admitted.

The list includes:

Official publications;

Newspapers and periodicals;

Trade inscriptions and the like;

Acknowledged documents;

Commercial paper and related documents;

Presumptions under law;

Certified domestic records of a regularly conducted activity;

Certified foreign records of a regularly conducted activity;

Certified records generated by an electronic process or system; and
Certified data copies from an electronic device, storage medium, or file.

The list also includes additional explanations of and requirements for certifying the
above items of evidence.

Original Document Required as Evidence; Exceptions

The bill amends the section of the Rules setting forth the general rule that an original
writing is the only evidence that may be offered to prove its contents, subject to certain
exceptions. The bill rewords the general rule to provide clarity. Additionally, the bill adds
language to include recordings and photographs in the general rule and in the remainder of the
section.

The bill adds a provision stating a duplicate is admissible to the same extent as the
original, unless a genuine question is raised about the original’s authenticity or the
circumstances make it unfair to admit the duplicate.

The bill adds a provision allowing the proponent to prove the content of a writing,
recording, or photograph by the testimony, deposition, or written statement of the party against
whom the evidence is offered. The proponent is not required to account for the original.

The bill rewords a provision regarding determinations made by the judge and
determinations made by the trier of fact or jury to clarify its organization and wording.

The bill adds definitions for “photograph,” “original,” and “duplicate” to this section.

Stalking a Minor; Penalties; HB 2071

HB 2071 amends the definition of the crime of stalking to include intentionally engaging
in a course of conduct targeted at a specific child under the age of 14 that would cause a
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reasonable person in the circumstances of the targeted child, or a reasonable person in the
circumstances of an immediate family member of such child, to fear for the child’s safety.

The penalty for the new provision is a severity level 7 person felony for a first conviction
and a severity level 4 person felony for a second or subsequent conviction.

The bill takes effect upon publication in the Kansas Register.

Kansas Open Records Act; Exceptions; Cybersecurity; Public Employees; Home
Address; Fraudulent Liens; Criminal Penalties; HB 2390

HB 2390 reviews, amends, and adds exceptions to the Kansas Opens Records Act
(KORA) and creates and amends law regarding the filing of fraudulent liens.

Kansas Open Records Act Exception Review

The bill continues in law the following exceptions to KORA:

e KSA 9-513c(a), concerning money transmitter license or examination reports
obtained and prepared by the State Bank Commissioner;

e KSA 9-2209(a)(19), concerning mortgage company examination action plan
agreements by the State Bank Commissioner;

e KSA 12-5374(e), concerning information provided to local collection point
administrators or the 911 Coordinating Council;

e KSA 16-335(a), concerning cemetery merchandise trust funds investigation by
the Secretary of State;

e KSA 17-1312e(a), concerning records of cemetery corporation examination by
the Secretary of State;

o KSA 22-2302(c)(4)(J), concerning affidavits supporting search warrants with
information constituting a “clearly unwarranted invasion of personal privacy”;

o KSA 22-2302(c)(6)(B), concerning court records containing sealed affidavits
supporting search warrants;

e KSA 22-2502(e)(4)(J), concerning affidavits supporting electronic search
warrants with information constituting a “clearly unwarranted invasion of personal
privacy”;

e KSA 22-2502(e)(6)(B), concerning court records containing sealed affidavits
supporting electronic search warrants;
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e KSA 25-2309(r), concerning documents submitted as evidence of citizenship for
voter registration purposes;

o KSA 40-2,118(d)(2), concerning insurer antifraud plans submitted to the
Commissioner of Insurance;

e KSA 40-4913(e), concerning documents provided to the Commissioner of
Insurance regarding an insurer terminating an insurance agent;

e KSA 45-254(a), concerning law enforcement body or vehicle camera footage;

e KSA 65-6111(d)(4), concerning patient records contained in investigation files of
the Emergency Medical Services Board;

e KSA 75-5664(f), concerning records and findings from review of incidents of
trauma injury or care by the Advisory Committee on Trauma; and

e KSA 75-5665(b), concerning reports following review of incidents of trauma injury
or care by a regional trauma council.

The bill also removes outdated language regarding the establishment of the Advisory
Committee on Trauma.

Kansas Open Records Act Amendments

The bill amends an exception in KORA related to records of emergency or security
information or procedures of a public agency to not require a public agency to disclose records
of or procedures related to cybersecurity plans, assessments, and vulnerabilities if disclosure
would jeopardize public safety. The bill defines “cybersecurity assessment,” “cybersecurity plan,”
and “cybersecurity vulnerability.”

The bill also amends a KORA provision requiring public agencies to restrict certain
persons’ identifying information from public access on a public website that is searchable by a
keyword search and identifies the home address or home ownership of such persons, upon
request by such persons. Specifically, the bill adds local correctional officers, local detention
officers, presiding officers who conduct hearings pursuant to the Kansas Administrative
Procedure Act, members of the State Board of Tax Appeals, administrative law judges who
conduct hearings pursuant to the Workers’ Compensation Act, administrative law judges
employed by the Office of Administrative Hearings, and members of the Workers’ Compensation
Appeals Board to the list of persons whose identifying information may be so restricted.

Filing of Fraudulent Liens

The bill adds a provision to the Kansas Criminal Code that prohibits the filing of certain
liens or claims against real or personal property and provides for criminal penalties, as follows.
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The bill provides it is a severity level 8 nonperson felony for any person to present for
filing in any public record:

e Any lien or claim against any real or personal property when such person knows
or reasonably should know such lien or claim is false or contains any materially
false, fictitious, or fraudulent statement or representation;

e Any document that purports to assert a lien against real or personal property of
any person or entity that is not expressly provided for in Kansas or federal law,
does not depend on the consent of the owner of the real or personal property
affected, and is not an equitable or constructive lien imposed by a court with
proper jurisdiction;

e Any financing statement pursuant to Article 9 of the Uniform Commercial Code,
when such person knows or reasonably should know the financing statement is
not based on a bona fide security agreement or was not authorized or
authenticated by the alleged debtor identified in the financing statement or the
debtor’s authorized representative; or

e Any document filed in an attempt to harass an entity, individual, or public official,
or obstruct a governmental operation or judicial proceeding, when such person
knows or reasonably should know the document contains false information.

Under the new crime, it also is unlawful for any person to violate a court order issued
pursuant to the statute governing an expedited process to review and determine the validity of
liens and claims against real or personal property. In the statute, the bill adds to the process a
requirement that, if the court orders the lien or claim to be set aside, the court’s findings of fact
and conclusions of law must include:

e An order prohibiting the person who filed such lien or claim from filing any future

lien or claim with any filing officer without approval of the court that enters the
order; and

e A provision stating a violation of the order may subject the party in violation to
civil and criminal penalties.

The bill also requires any order finding a lien or claim is fraudulent to include a provision
stating a violation of the order may result in civil and criminal penalties and removes a provision
providing for a specific penalty of imprisonment of up to 120 days, a fine not to exceed $1,000,
or both.
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Expansion of Military Spouse and Servicemember’s Expedited Licensure; Expedited
Occupational and Temporary Credentialing during States of Emergency; Sub. for
HB 2066

Sub. for HB 2066 amends law to shorten the period of time in which regulatory bodies
are required to issue occupational credentials to military servicemembers or military spouses
seeking to establish residency in Kansas and provide for expedited credentialing of non-military
prospective residents.

The bill expands and clarifies conditions on expedited occupational credentialing and
permits temporary credentialing during states of emergency and the use of electronic
credentials.

Expedited Credentialing

The bill requires licensing bodies to issue the appropriate credential to a military
servicemember or spouse within 15 days from the date of the submission of a “complete
application,” as defined by the bill, or within 45 days for all other applicants. Currently,
credentials are to be issued to military servicemembers and spouses within 60 days.

Probationary Credentialing

Current law requires expedited out-of-state credentials to be issued for a six-month
probationary period for military servicemembers and military spouses who do not qualify under
the applicable Kansas law by endorsement, reinstatement, or reciprocity statutes but meet
certain other requirements. The bill modifies this provision by giving discretion to licensing
bodies to grant credentials to applicants and also modifies the qualifications for credentialing,
such that any applicant is required to:

e Hold a valid out-of-state current credential from another state, district, or territory
of the United States that authorizes a similar scope of practice, as defined by the
bill. Current law requires the credential to be equivalent to that established by the
relevant Kansas licensing body;

e Have worked for at least one year in the relevant occupation;
e Not have a disqualifying criminal record; and

e Show proof of solvency, financial standing, bonding, or insurance as required by
the licensing body.

The bill defines “scope of practice” as procedures, actions, processes, and work a
person may perform under a government-issued credential.

The bill provides for probationary credentialing on the basis of work experience.
Licensing bodies are granted discretion to issue a probationary credential to an applicant who:
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e Worked in an occupation that was not a regulated profession in the other state
for at least three of the four immediately preceding years; and

e Does not hold a valid out-of-state current credential from another state, district, or
territory of the United States that authorizes a similar scope of practice, but who
otherwise meets the requirements for probationary credentialing.

The bill also provides for probationary credentialing on the basis of “private certification”
as defined by the bill to mean a voluntary program in which a private organization grants
nontransferable recognition to an individual who meets personal qualifications and standards
relevant to performing the occupation as determined by the private organization.

Licensing bodies are granted discretion to issue a probationary credential to an applicant
who:

e Holds a current and valid private certification;

e Worked in an occupation that was not a regulated profession in the other state
for at least two years;

e Isin good standing by the organization that issued the private certification; and

e Otherwise meets the requirements for probationary credentialing.

The bill grants the right to deny probationary credentials based on private certification or
work experience if the licensing body finds on specific grounds that issuing a credential would
jeopardize the public health and safety.

Temporary Permits

The bill provides for licensing body issuance of temporary occupational permits to
applicants whose out-of-state credential, private certification, or work experience is determined
by the licensing body to not authorize a similar scope of practice, provided that doing so would
not jeopardize the public health and safety.

Temporary occupational permits allow applicants to lawfully practice their occupation
while completing any specific requirements to practice in Kansas that were not required in the
other state.

Provided that an applicant meets all other qualifications:

e |f the applicant is a military servicemember or spouse, a licensing body is
required to issue such permits, or

e |[f the applicant is not a military servicemember or spouse, a licensing body has
discretion to issue such permits.
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State of Emergency Credentialing

The bill permits licensing bodies to grant temporary licenses to practice during a state of
emergency declared by the Legislature, if the licensing body determines the applicant’s
qualifications are sufficient to protect the public health and safety.

Electronic Credentialing

The bill grants licensing bodies the ability to issue credentials that are valid for
verification purposes when displayed electronically. Licensing bodies are able to determine the
format and requirements for the use of such credentials, including the use of third-party
systems.

General Provisions

The bill allows licensing bodies to allow an applicant who has not worked in their
occupation for the preceding two years to complete additional testing, training, monitoring, or
continuing education necessary to establish the applicant’s ability to practice in a manner that
protects the public health and safety. However, the bill limits additional requirements to matters
required by Kansas law that are materially different from the laws of the other state.

The bill is not to be construed to conflict with federal law, multi-state compacts, rule,
regulation, reciprocal, or other statutory provision, or to prohibit a licensing body from denying a
credential based upon the possible endangerment of the public health and safety. The bill
requires all proceedings to be conducted in accordance with the Kansas Administrative
Procedure Act and be reviewable under the Kansas Judicial Review Act.

The bill specifies the provisions of the bill shall not be construed to be in conflict with any
applicable Kansas scope of practice limitation and Kansas scopes of practice apply to
applicants receiving credentials under the provisions of the bill.

The bill applies to all licensing bodies except those relevant to the practice of law or the
regulation of attorneys. The bill specifically names the following bodies that are subject to the
provisions of the bill:

e Abstracters’ Board of Examiners;
e Board of Accountancy;
e Board of Adult Care Home Administrators;

e Secretary for Aging and Disability Services (with respect to KSA 65-5901, et seq.
[the Dietitians Licensing Act], and KSA 65-6503, et seq. [regarding speech-
language pathologists or audiologists]);

e Kansas Board of Barbering;
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e Behavioral Sciences Regulatory Board;

e Kansas State Board of Cosmetology;

e Kansas Dental Board;

e State Board of Education;

e Kansas Board of Examiners in Fitting and Dispensing of Hearing Instruments;
e Board of Examiners in Optometry;

e State Board of Healing Arts, the Secretary of Health and Environment (with
respect to KSA 82a-1201, et seq.);

e Commissioner of Insurance (with respect to KSA 40-241 and 40-4901, et seq.);
e State Board of Mortuary Arts;

e Board of Nursing;

e State Board of Pharmacy;

e Kansas Real Estate Commission;

e Real Estate Appraisal Board;

e State Board of Technical Professions; and

e State Board of Veterinary Examiners.

The State Board of Healing Arts is permitted to deny a credential or temporary license to
an applicant if it is determined the individual's qualifications are not substantially equivalent to
those established by the Board. This exemption also applies to the State Board of Technical
Professions, provided an applicant is seeking a credential to practice engineering.

Starting on July 1, 2021, each licensing body listed in the bill will annually report
information to the Director of Legislative Research (Director) by August 31, which will allow for
the analysis of applications by applicant type (i.e., military servicemember, military spouse, or
non-military) and the number of applications received, granted, and denied; the average length
of time between receipt of the application and the completion of the application; the average
length of time between receipt of a complete application to the issuance of a credential
(temporary or permanent); and identification by category of applicant in which the licensing body
failed to meet the time limits specified in the bill and the reasons for the failure. Licensing bodies
are required to provide the information in a manner that maintains applicants’ confidentiality.
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By January 15 of the succeeding year, the Director is required to report an analysis of
the compilation to the Governor; the House Committee on Appropriations; the House Committee
on Commerce, Labor and Economic Development; the Senate Committee on Commerce; and

the Senate Committee on Ways and Means.
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Retirement System—KPERS Board Study; Death and Disability Payments Moratorium;
DROP; Guidepost Section Technical Updates; HB 2243

HB 2243 makes several changes to law governing the Kansas Public Employees
Retirement System (KPERS or the Retirement System) pertaining to a study performed by the
KPERS Board of Trustees, authorization of the allotment for the KPERS Death and Disability
Program and a moratorium on payments in FY 2021 by all employers, provisions in the Kansas
Deferred Retirement Option Program (DROP) Act relating to participating members’ election and
extension of their DROP periods, and administration of certain KPERS benefits and the
application of certain federal Internal Revenue Code provisions on the Retirement System
(“guidepost” section).

Actuarial Experience Study

The bill changes the frequency of the actuarial experience and cost study performed by
the KPERS Board of Trustees (Board) from once every three years to once every four years.
This change would begin with the latest study completed prior to July 1, 2021.

In its fiduciary duty to act in the best interests of the Retirement System, the Board will
have the discretion to adjust the frequency of the study from the four years specified in the bill to
not any more frequent than once every three years and not any less frequent than once every
five years.

Death and Disability Payment Moratorium

The bill authorizes the Governor’s allotment for the KPERS Death and Disability
Program and institutes a moratorium on all payments made by KPERS employers for FY 2021.

Kansas Deferred Retirement Option Program Act—DROP Period Changes

The bill amends provisions in the DROP Act relating to participating members’ election
and extension of their DROP periods.

Under current law, a member makes a one-time, irrevocable election upon entering the
DROP period to continue working for three, four, or five years, a term known as the DROP
period. The bill removes the requirement that makes a member’s election choice irrevocable.

The bill allows an enrolled member who previously elected a DROP period of less than
five years to revoke such election, with the employer’s authorization, and extend their DROP
period to an aggregate maximum of five years upon making an application to the system. The
bill provides the aggregate total DROP period must be consecutive.

Technical Updates—KPERS Guidepost Section

The bill amends provisions in the law governing KPERS benefits and the application of
certain federal Internal Revenue Code provisions on the Retirement System (“guidepost”

Kansas Legislative Research Department 105 2021 Supplement | to Preliminary Summary



Retirement
Retirement System—KPERS Board Study; Death and Disability Payments Moratorium; DROP; Guidepost
Section Technical Updates; HB 2243

section). [Note: To maintain compliance with federal law, the guidepost section is updated to
match the new minimum distribution levels established in the federal Setting Every Community
Up for Retirement Enhancement (SECURE) Act and the federal Coronavirus Aid, Relief, and
Economic Security (CARES) Act, as provided in this bill.]

The bill amends a provision pertaining to the deferred compensation plan’s distribution of
benefits to require a member receive such benefits from retirement accounts beginning at the
age of 72. The bill would also maintain the age for required minimum distributions at 70%2 for
members born before July 1, 1949. [Note: Under current law, this required distribution of
benefits to members occurs at the later of April 1 of the calendar year following the calendar
year in which the member reaches the age of 707 or April 1 of the calendar year following the
calendar year in which the member terminates employment.]

Authorization for the Issuance of $500.0 Million in Bonds; KPERS; HB 2405

HB 2405 authorizes the Kansas Development Finance Authority (KDFA) to issue bonds,
in one or more series, in an amount not to exceed $500.0 million, plus all amounts required to
pay the costs of issuance. Proceeds from those bonds must be applied to the unfunded
actuarial pension liability (UAL) of the Kansas Public Employees Retirement System (KPERS).
The interest rate of those bonds may not exceed 4.3 percent. Bonds may not be issued without
approval of the State Finance Council, which may give approval while the Legislature is in
session. The bonds issued and interest owed would be an obligation of KDFA and not KPERS.
The bonds issued would not be considered a debt or obligation of the State for purposes of the
Kansas Constitution. The Department of Administration and the KDFA would be permitted to
enter into contracts to implement the payment arrangements after the bonds are issued.

[Note: The addition of $500.0 million toward the UAL is estimated to decrease the
employer contribution rate, including KPERS Death and Disability Program contributions, from
14.69 percent to 13.36 percent in FY 2024 .]
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State Budget—Appropriations; HB 2007

HB 2007 includes adjusted funding for FY 2021 and FY 2022 for state agencies and FY

2021 and FY 2022 capital improvement expenditures for a number of state agencies.

Summary of Changes to Approved FY 2021 Expenditures

The FY 2021 revised budget totals $21.4 billion, including $7.7 billion from the State
General Fund (SGF). This approved budget includes $351.0 million of expenditure authority
carried forward from FY 2020 and decreased by the lapse of $374.5 million SGF due to the
Governor’s July 2020 allotment. The approved budget includes 40,836.3 full-time equivalent

(FTE) positions. Major adjustments to the FY 2021 approved budget include the following:

e Public Safety:

@)

o

Delete $21.1 million from the Evidence-Based Juvenile Programs Account
of the Department of Corrections;

Swap SGF salary expenditures for federal funds, predominantly in the
Department of Corrections and its facilities and the Adjutant General’s
Department, to reduce expenditures by $25.0 million;

Reduce expenditures in the Department of Corrections by $9.1 million
SGF to reflect savings from the return of out-of-state inmates; and

Add $2.95 million, from special revenue funds, for the Kansas Highway
Patrol to purchase a Cessna 206 aircraft ($2.25 million) and $700,000 for
an upgrade to the Forward-looking Infrared Radar on the agency’s 2012
Cessna 206 aircraft in FY 2021.

e General Government:

o

o

o

Delete $1.3 million, all from the Kansas Bioscience Authority (KBA) Grant
Commitments account of the SGF, in FY 2021. This deletion will leave
$100,000 in the account to settle the ongoing obligations of the KBA;

Add language designating Room 221-E of the State Capitol Building as
the Meditation Room in FY 2021; and

Add language prohibiting grants of funds to any public broadcasting
station that has acquired a building or authorized a plan to acquire a
building for FY 2021, FY 2022, FY 2023, or FY 2024.

e Education:

o

o

Add $30.1 million, all from the SGF, to reflect the deletion of the
Department of Education budget from HB 2007 and the insertion of the
Department of Education budget into SB 175, which did not pass both
chambers; and

Add $2.1 million, all from the SGF, for the Excel in Career Technical
Education Tuition Fund (SB 155).
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e Human Services:

o Reduce Human Services Caseloads expenditures by $166.5 million to
reflect the revised Federal Medical Assistance Percentage match rate
contained in the federal Families First Coronavirus Response Act;

o Add $37.4 million, including $13.1 million from the SGF, to provide a $15
increase for the daily reimbursement rate for nursing facilities for 178
days in FY 2021. This recommendation is to continue the daily rate
increase provided due to the COVID-19 pandemic for the remainder of
calendar year 2020;

o Add $37.8 million, including $13.2 million from the SGF, to provide a $15
increase for the daily reimbursement rate for nursing facilities for 120
days, starting January 1, 2021, in FY 2021 and add language making this
increase subject to review and approval of the Legislative Coordinating
Council at the end of the 120 days, or May 1, 2021, for continuation
through June 30, 2021. This recommendation is to continue the daily rate
increase provided due to the COVID-19 pandemic for the remainder of FY
2021; and

o Add $5.5 million, including $2.0 million from the SGF, to provide a 5.0
percent increase in the provider reimbursement rates for the Medicaid

Home and Community Based Services (HCBS)
Intellectual/Developmental Disability (I/DD) waiver for the last three
months of FY 2021.

Summary of Approved FY 2022 Expenditures

The FY 2022 budget totals $15.4 billion, including $4.0 billion from the SGF. The
approved budget includes 40,302.3 FTE positions.

[Note: The FY 2022 budget does not include expenditures for the Department of
Education or aid to school districts, which totals $5.8 billion, including $4.2 billion from the SGF,
and 261.9 FTE positions. The provisions for the Department of Education were inserted into SB
175, which did not pass both chambers.]

Major adjustments include:

e Board of Regents and Institutions — Reduce $11.7 million, all from the SGF, for
a partial implementation of the reduced resources budget, partially offset by the
addition of $8.3 million, all from the SGF, for the Excel in Career Technical
Education Tuition Fund (SB 155) for FY 2022 and $1.4 million, all from the SGF,
for the National Guard Scholarship Program for FY 2022;

e Corrections and Correctional Facilities — Decrease of $12.2 million from all
funding sources, including an SGF increase of $10.8 million, to fully fund the
medical services contract ($9.6 million from the SGF) and house inmates with
mental health needs ($1.3 million from the SGF);

e Human Services:
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o Add language directing the agency to make expenditures to lift the
moratorium on admissions at any of the state hospitals by October 1,
2021, and directing the agency to make no expenditures that impose a
moratorium on admissions at any state hospital after October 1, 2021;

o Add $31.0 million, including $12.4 million from the SGF, to continue the
5.0 percent increase in the provider reimbursement rates for the HCBS
I/DD waiver for FY 2021 and provide an additional 2.0 percent increase
for FY 2022;

o Add $20.5 million, including $8.2 million from the SGF, to provide a 3.0
percent increase in the Medicaid reimbursement rate for nursing facilities;

o Add $10.5 million, including $4.2 million from the SGF, for the HCBS
Technology Assisted waiver and directing the funding to be used to
increase the provider reimbursement rates for the Specialized Medical
Care (T1000) services code from the current rate of $31.55 per hour to
$39.00 per hour for in-home Medicaid Care Registered Nurse/Licensed
Practical Nurse nursing services for this waiver;

o Add $3.0 million, all from the SGF, for Senior Care Act services;

o Add $2.0 million, all from the SGF, for additional funding for Community
Mental Health Center grants; and

o Add $1.0 million, all from the SGF, for a psychiatric residential treatment
facilities pilot program at Ember Hope in Newton, Kansas.

e Agriculture and Natural Resources:

o Transfer $1.2 million from the Economic Development Initiatives Fund to
the State Water Plan Fund for FY 2022;

o Add $250,000, all from the State Water Plan Fund, for aid to conservation
districts for FY 2022. This program provides matching funds to county
conservation districts to deliver and promote natural resources programs;

o Add $850,000, all State Water Plan Fund, for FY 2022 for water injection
dredging at Tuttle Creek Lake;

o Delete $310,000, all from the State Water Plan Fund, for FY 2022 for
watershed conservation practices. This program provides financial
assistance to producers in targeted areas for sediment-reducing practices
such as cover crops, grassed waterways, and buffer strips; and

o Delete $100,000, all from the State Water Plan Fund, for FY 2022 for
water technology farms.

e Statewide Policy Adjustments:

o Add language requiring the Legislative Budget Committee to review
federal funds received for COVID-19 relief and make recommendations to
the Legislative Coordinating Council for approval before expenditures are
made for FY 2022;

o Add language directing state agencies, with the exception of
postsecondary educational institutions, to submit performance-based
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budgets. If an agency fails to submit a performance-based budget as
certified by the Division of Legislative Post Audit, the Director of Accounts
and Reports will lapse 2.0 percent from all SGF moneys appropriated or
reappropriated for such agency for FY 2023. The SGF funds appropriated
for human services caseloads and debt service expenditures are not
subject to lapse;

o Add language requiring all state agencies and contractors with the State
to enroll and actively participate in e-verify for verification of employment
eligibility of all employees whose employment commences after January
1, 2022; and

o Add language directing no moneys to be expended by any state agency
for the purpose of issuing or enforcing a statewide mask mandate without
express approval of the Legislature for FY 2022.

e Add language designating Room 221-E of the State Capitol Building as the
Meditation Room for FY 2022 and FY 2023.

Summary of Approved FY 2021 and FY 2022 Revenue Adjustments

The FY 2021 budget adds $86.8 million in revenue adjustments from the FY 2021
previously approved budget; major adjustments include:

e Pooled Money Investment Board (PMIB) Bridge Loan Transfer — Transfer
$66.1 million in FY 2021 to pay one-half of the remaining 2017 bridge loan;

e State Finance Council Coronavirus Prevention Fund — Delete the transfer of
$17.5 million from the SGF to the Coronavirus Prevention Fund in FY 2021;

e Economic Development Initiatives Fund and State Water Plan Fund -
Reduce the transfer from the Economic Development Initiatives Fund to the SGF
by $1.3 million and deposit the moneys in the State Water Plan Fund for FY
2022; and

e Attorney General — Transfer $400,000 from the SGF to the Scrap Metal Theft
Reduction Fund of the Attorney General in FY 2021.

The FY 2022 budget adds $157.9 million in revenue adjustments to the fall consensus
revenue estimate for FY 2022; major adjustments include:

e PMIB Bridge Loan Transfer — Transfer $66.1 million in FY 2022 to make the
final payment on the 2017 bridge loan;

e Budget Stabilization Fund — Transfer $81.9 million from the budget stabilization
fund to the SGF;

e State Highway Fund — Transfer $67.1 million from the State Highway Fund to
the SGF;
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e Local Ad Valorem Tax Reduction (LAVTR) Fund — Delete the transfer of $54.0
million from the SGF to the LAVTR Fund;

e Economic Development Initiatives Fund — Transfer $15.1 million from the
Economic Development Initiatives Fund to the SGF; and

e Secretary of State — Add language to reimburse the Secretary of State from the
SGF for costs incurred for the publication of a constitutional amendment during
the August 2022 election for FY 2023.

The following is a summary table that reflects all changes to both SGF receipts and SGF
expenditures from various bills transmitted to the Governor and the absence of approved
funding for the Department of Education, including aid to school districts.

STATE GENERAL FUND RECEIPTS, EXPENDITURES, AND BALANCES

HB 2007 - Profile
(Dollars in Millions)

Actual HB 2007 HB 2007
FY 2020 FY 2021 FY 2022
Beginning Balance $ 1,105.1 $ 495.0 $ 618.4
Receipts (November 2020 Consensus) 6,912.4 7,707.7 7,483.6
Governor’s Revenue Adjustments 0.0 152.5 224 4
Legislative Tax Adjustments 0.0 0.0 (119.6)
Legislative Receipt Adjustments 0.0 (66.5) (66.5)
Adjusted Receipts 6,912.4 7,793.7 7,521.9
Total Available $ 8,0175  $ 8,288.7 $ 18,1403
Less Expenditures 7,522.5 7,670.3 3,968.6
Ending Balance $ 495.0 $ 6184 $ 4,171.8
Ending Balance as a % of Expenditures 6.6 % 8.1 % 1051 %

Note: Profile does not include FY 2022 expenditures for the Department of Education or aid to
school districts.
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Reports to Legislative Division of Post Audit; SB 16

SB 16 amends statutes to remove requirements that the following reports and
certifications be provided to the Legislative Division of Post Audit, the Post Auditor, or the
Legislative Post Audit Committee:

e An audited statement of actual expenditures incurred by a Kansas nonprofit
corporation providing legal services to indigent inmates of Kansas correctional
institutions;

e A certified summary of the write-off of any accounts receivable or taxes
receivable by the Director of Account and Reports;

e An annual audit of corporations who contract with the Board of Regents or any
state educational institution and are substantially controlled by the Board or such
institution; and

e An annual report by the Secretary of Revenue regarding tax abatements that
reduce final tax liability by $5,000 or more.

Loan Deposit Programs—Kansas Extraordinary Utility Costs Loan Deposit Program;
Changes to 2021 Law (SB 15, House Sub. for SB 88); SB 86

SB 86 creates the Kansas Extraordinary Utility Costs Loan Deposit Program (Program),
which will provide incentives for the making of loans to eligible borrowers for the extraordinary
natural gas costs incurred during the extreme winter weather event of February 2021. The total
aggregate amount of loans issued under the Program, which is administered by the State
Treasurer, cannot exceed the amount of unencumbered funds certified by the State Treasurer
and directed to be reinvested by provisions of this bill (Section 17). The bill also amends law
governing the investment of state moneys to add Program loans and applicable interest rates
and modify provisions governing the City Utility Low-interest Loan Program.

The 2021 Legislature had earlier passed legislation creating a linked deposit program
(SB 15, Kansas Economic Recovery Loan Deposit Program) and a loan deposit program
(House Sub. for SB 88, City Utility Low-interest Loan Program). The provisions relating to the
Kansas Economic Recovery Loan Deposit Program are repealed and reenacted within SB 86,
allowing the provisions to be effective upon publication in the Kansas Register. Provisions
pertaining to the City Utility Low-interest Loan Program became effective on March 4, 2021, and
are restated in the bill with amendments relevant to both that program and the program created
by this bill.

The bill will be in effect upon publication in the Kansas Register.

Kansas Extraordinary Utility Costs Loan Deposit Program (New Section 1)

The bill designates its provisions and amendments thereto as the Program and the
Program part of and supplemental to Article 42 of Chapter 75 of the Kansas Statutes Annotated
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(Article 42 pertains to state moneys, including the investment of state moneys, activities of the
Pooled Money Investment Board [PMIB], and the administration of certain loan deposit
programs).

Program Definitions (New Section 2)

The bill defines terms including:

“Extraordinary utility costs loan deposit” to mean an investment account placed
by the Director of Investments, PMIB, under the provisions of Article 42, Chapter
75 of the Kansas Statutes Annotated with an eligible lending institution for the
purpose of carrying out the intent of the Program;

e “Extraordinary utility costs loan deposit loan” or “loan” to mean a loan made by
an eligible lending institution to an eligible borrower from the eligible lending
institution’s extraordinary utility cost loan deposit as part of the Program;

e “Extraordinary utility costs loan deposit program” or “program” to mean a state-
administered program in which eligible lenders are charged less than the market
rate of interest and eligible borrowers receive a reduction in interest charged on a
loan in the amount of the deposit;

e “Eligible borrower” to mean any wholesale natural gas customer located in the
state of Kansas that incurs extraordinary natural gas costs due to the extreme
winter weather event of February 2021 and is not an individual obtaining a loan
for personal, family, or household purposes;

e “Eligible lending institution” to mean a financial institution that is:

o A bank, as defined in KSA 75-4201, that agrees to participate in the
Program and is eligible to be a depository of state funds;

o A credit union, as defined in the State Credit Union Code, that agrees to
participate in the Program and provides securities acceptable to the PMIB
pursuant to Article 42, Chapter 75 of the Kansas Statutes Annotated; or

o An institution of the Farm Credit System organized under the federal
Farm Credit Act of 1971, as amended, having at least one branch in the
state of Kansas that agrees to participate in the Program and provides
securities acceptable to the PMIB pursuant to Article 42, Chapter 75.

The bill also defines the terms “director of investments” and “extraordinary utility costs
loan deposit loan package.”

Program Administration; Eligible Borrowers; Report and Legislative Review
(New Section 3)

The bill authorizes the State Treasurer to administer the Program. The bill states the
Program’s purpose is to provide incentives for the making of loans to eligible borrowers for the
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extraordinary natural gas costs incurred during the extreme winter weather event of February
2021. The bill restricts the total amount of loans under the Program to an amount not to exceed
the amount of unencumbered funds certified by the State Treasurer and directed to be
reinvested by provisions of this bill (in Section 17).

Eligible Borrowers—School Districts

The bill makes the following provisions applicable to school districts electing to
participate as eligible borrowers:

e Notwithstanding the provisions of any statute to the contrary, a school district (as
defined in KSA 72-6486) that is an eligible borrower will be authorized to enter
into loan agreements under the Program;

e The provisions and restrictions of the cash basis and budget laws do not apply to
any loan received by a school district under this Program;

e To the extent any of the provisions regarding the Program (in sections 1-7)
conflict with the provisions of Chapter 72, Kansas Statutes Annotated, the
Program provisions of this bill will control; and

e Any loan made to a school district under the Program will not be considered
bonded indebtedness for the purpose of any statute imposing a limitation on
indebtedness of a school district.

Rules and Regulations

The State Treasurer is required to adopt all rules and regulations necessary to
administer the Program. The bill requires Program rules and regulations to be adopted no later
than February 1, 2022.

Report to the Legislature

The State Treasurer is required to submit an annual report to the Governor and
Legislature identifying the eligible lending institutions participating in the Program and the
eligible borrowers who have received a loan. The bill requires the report to provide the
aggregate amount of moneys loaned and the amount of moneys still available for loan, if any.
The report is due on or before January 1, 2023, and each January 1 thereafter. The Legislature
is required to perform a review of the Program as part of the State Treasurer’s annual report on
or after January 1, 2024.

Program Loan Applications (New Section 4)

The bill authorizes the State Treasurer to disseminate information and to provide
extraordinary utility costs loan deposit loan packages (loan packages) to lending institutions
eligible for Program participation.
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The bill requires the loan package to be completed by the eligible borrower before being
forwarded to the lending institution for consideration.

Eligible Borrowers, Applications, Loan Limitations

The bill requires the following for participation in the Program:

e An eligible lending institution that agrees to receive an extraordinary utility costs
loan deposit is required to accept and review applications for loans from eligible
borrowers;

e The lending institution is required to apply all usual lending standards to
determine the credit worthiness of eligible borrowers;

e No single extraordinary utility costs loan deposit loan can exceed $500,000;

e Only one extraordinary utility costs loan deposit loan can be made and be
outstanding at any one time to any eligible borrower; and

e No loan could be amortized for a period of more than three years.

Certification and Loan Approval

The bill requires an eligible borrower to certify on the loan application that the reduced
rate loan will be used exclusively for the expenses involved in the borrower’s utility costs in
Kansas incurred during the extreme winter weather event of February 2021. The eligible lending
institution is permitted to approve or reject a loan package based on the institution’s evaluation
of the eligible borrowers included in the package, the amount of the individual loan in the
package, and other appropriate considerations.

The eligible lending institution is required to forward to the State Treasurer an approved
loan package in the prescribed form and manner. The bill requires the package to include a
certification by the applicant that the applicant is an eligible borrower.

Certification of Program Loans; Interest Rate (New Section 5)

The bill authorizes the State Treasurer to accept or reject a loan package based on the
State Treasurer’s evaluation of whether the eligible borrower meets the Program requirements.
If sufficient funds are not available for a Program loan deposit, the applications may be
considered in the order received when funds become available, subject to a review by the
lending institution. The bill further provides that receiving a loan under the Kansas Economic
Recovery Loan Deposit Program will not preclude an eligible borrower from receiving a loan
under this Program.

Upon the acceptance of an application, the bill requires the State Treasurer to certify to
the Director of Investments the amount required for the loan package and the Director will place
a deposit of this certified amount with the eligible lending institution at an interest rate that is 2.0

Kansas Legislative Research Department 115 2021 Supplement | to Preliminary Summary



State and Local Government
Loan Deposit Programs—Kansas Extraordinary Utility Costs Loan Deposit Program; Changes to 2021 Law
(SB 15, House Sub. for SB 88); SB 86

percent below the market rate provided in KSA 75-4237 (a floating rate). The bill requires such
rate to be recalculated on the first business day of January each year using the market rate then
in effect. The bill further specifies the minimum interest rate (or floor) would be 0.25 percent if
the market rate is below 2.25 percent. When necessary, the bill permits the State Treasurer to
request the Director place an extraordinary utility costs loan deposit with the eligible lending
institution prior to acceptance of a loan package.

An eligible lending institution is required to enter into an extraordinary utility costs loan
deposit agreement with the State Treasurer. Such agreement will include requirements
necessary to implement the purposes of the Program. The bill specifies requirements will
include an agreement by the eligible lending institution to lend an amount equal to the loan
deposit to eligible borrowers at an interest rate that is no more than 3.0 percent greater than the
interest rate made available to the lending institution (effectively capping the interest rate spread
at 3.0 percent). The borrower’s rate will be recalculated on an annual basis. The bill provides
the loan agreement will also include provisions for the loan deposit to be placed for a time not to
exceed a period of three years and that is considered appropriate in coordination with the
underlying loan. The bill also requires the agreement to include provisions for the reduction of
the loan deposit in an amount equal to any payment of loan principal by the eligible borrower.

Funding of the Loan by the Lending Institution (New Section 6)

The bill requires, upon placement of a loan deposit with an eligible lending institution, the
institution to fund the loan to each approved eligible borrower listed in the loan package in
accordance with the agreement between the institution and the State Treasurer. The bill
requires the loan to be at the rate established in the agreement and established pursuant to
requirements of this bill. The bill also requires a certification of compliance with this section to be
provided by the eligible lending institution in the form and manner prescribed by the State
Treasurer.

Liability for Default or Delay in Payments (New Section 7)

The bill states the State and the State Treasurer will not be liable to any eligible lending
institution in any manner for payment of the principal or interest on any extraordinary utility costs
loan deposit loan to an eligible borrower. The bill also states any delay in payments or default on
the part of the eligible borrower does not in any manner affect the extraordinary utility costs loan
deposit agreement between the eligible lending institution and the State Treasurer.

Kansas Economic Recovery Loan Deposit Program (New Sections 8-14)

The bill repeals and reenacts provisions pertaining to the Kansas Economic Recovery
Loan Deposit Program. These sections were included in 2021 SB 15, signed into law on
February 25, 2021, and would have become effective upon publication in the statute book. With
enactment of SB 86, such provisions will become effective upon publication in the Kansas
Register.

[Note: Under SB 15 and provisions reenacted in this bill, the State Treasurer is
authorized to administer the Kansas Economic Recovery Loan Deposit Program, which is
established for the purpose of providing incentives for the making of business loans. The bill
further specifies the total aggregate amount of loans made under this loan deposit program
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would not exceed $60.0 million of unencumbered funds pursuant to Article 42 of Chapter 75 of
the Kansas Statutes Annotated.]

Amendments to 2021 House Sub. for SB 88 (Sections 15-20)

The bill amends 2021 law establishing the City Ultility Low-interest Loan Deposit
Program to provide for the use of unencumbered funds for the Program that established by this
bill.

[Note: House Sub. for SB 88, effective upon publication in the Kansas Register (Issue
9A, March 4, 2021), authorized the State Treasurer to administer this loan deposit program. The
law states this program’s purpose is to provide loans to cities for extraordinary electric or natural
gas costs incurred during the extreme winter weather event of February 2021. The law restricts
the total amount of loans under the Program to an amount not to exceed $100.0 million of
unencumbered funds pursuant to Article 42 of Chapter 75, Kansas Statutes Annotated.]

Definitions (Section 16)

The bill amends the definition for the term “city” to include a municipal energy agency as
defined in KSA 12-886.

Administration of Programs; Use of Unencumbered Funds (Section 17)

The bill amends a provision authorizing the State Treasurer to administer the City Utility
Low-interest Loan Program to specify the State Treasurer and any city are authorized to enter
into binding commitments for the provision and receipt of loans in accordance with the
provisions of this loan deposit program.

Unencumbered funds, City Utility Low-interest Loan Program. The bill specifies that
on the effective date of this act, the State Treasurer will certify to the Director of Investments the
amount of $20.0 million of unencumbered funds under the City Utility Low-interest Loan
Program. Upon receipt of this certification, the Director of Investments will be required to
reinvest that certified amount in accordance with the Kansas Extraordinary Utility Costs Loan
Deposit Program (New Sections 1-7 of this bill).

The bill also requires the State Treasurer, on June 1, 2021, to certify to the Director of
Investments the amount of any remaining unencumbered funds under the City Utility Low-
interest Loan Program. Upon receipt of the certification, the Director of Investments will be
required to reinvest the certified amount in accordance with the Kansas Extraordinary Ultility
Costs Loan Deposit Program (New Sections 1-7 of this bill).

The bill also provides that any loan received by a city under the City Utility Low-interest
Loan Program will be construed as bonds for the purposes of KSA 10-1116 (governing when
limits of indebtedness may be exceeded).

Rules and regulations; reporting. The bill modifies required rules and regulations
governing the City Utility Low-interest Loan Program to update the references to the effective
date of the act to the Kansas Register publication date (March 4, 2021). The bill also modifies a
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reporting requirement to remove language about moneys that may still be available for loan
under this loan deposit program.

City Utility Low-interest Loan Program Loans and Applications (Section 18)

The bill amends law governing the City Utility Low-interest Loan Program loans to
specify payments on such loans may be made monthly, quarterly, or semi-annually upon the
execution of an agreement between the city and State Treasurer. Under current law, the
payments are not required to be made more frequently than on an annual basis.

Lien. The bill permits the State Treasurer to create a lien against the city’s utility revenue
and surcharges to satisfy any outstanding loan balance. Any city that receives a loan under this
loan deposit program will be required to apply the proceeds of any lawsuit or restitution relating
to the extraordinary electric or natural gas costs incurred during the extreme weather event of
February 2021 to the payment of the outstanding loan balance.

Loans approved, limitation on. The bill also provides that no more than $20.0 million
of loans shall be approved by the State Treasurer under the City Utility Low-interest Loan
Program on and after the effective date of this act (Kansas Register publication), and further,
that no loans shall be approved by the State Treasurer for this loan deposit program on and
after June 1, 2021.

A referenced date also is updated.

Certification of City Utility Low-interest Loan Program Loans (Section 19)

Remittance to state fiscal agent. The bill adds provisions to direct the treasurer of
each city to remit to the state fiscal agent at least 20 days before the due date of a loan
payment sufficient moneys for such payment. The city treasurer, in lieu of remitting such
moneys to the state fiscal agent, can provide the fiscal agent with electronic fund transfer
instructions on forms prescribed by the State Treasurer that certify there will be funds on deposit
on the transaction date sufficient for the loan payment and that such funds will either reach the
office of the fiscal agent on or before 12 noon of the third working day before the due date of
such loan payment or reach the office of the fiscal agent on or before 12 noon of the first
working day before the due date of such loan payment.

Use of moneys in the county treasury for payments. The bill also includes provisions
for when cities require the use of moneys in the county treasury to make loan payments. The
city treasurer would make a written request of the county treasurer for the amount needed no
later than 25 days prior to the due date of such loan payment. If the full amount is not in the
county treasury, the bill requires the county treasurer to forward that portion that is in the county
treasurer’s possession for such purpose.

The bill further provides that when a county treasurer is charged with the collection of tax
moneys for a city, the territory of which is more than one county, the county treasurer will be
required to forward any such funds collected to the proper county treasurer as soon as practical
or no later than two days following the receipt of a request.
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Failure to pay loan payment moneys. The bill provides failure to pay loan payment
moneys when due would be any of the following:

e Failure of a county treasurer to forward moneys in the county treasury when
requested as provided in this section;

e Failure of the city treasurer or any county treasurer to make timely request for
moneys; or

e Failure of the city treasurer to make timely remittance of moneys for payments for
loans under this loan deposit program when such moneys are available for
remittance.

The bill provides that failure to pay loan payment moneys when due would be a class C
misdemeanor.

Conflict of Provisions with Other Law Governing State Moneys (Section 20)

The bill amends law governing the City Utility Low-Interest Loan Program to provide, in
the event a conflict arises between provisions of this bill (as amended) and provisions of Article
42 of Chapter 75, Kansas Statutes Annotated, or any other provision of law, the provisions of
the bill’s sections 15-20 shall control.

Requirements on City Treasurers (Section 21)

The bill also amends law governing the remittance of moneys by city treasurers to permit
city treasurers to provide the state fiscal agent with electronic fund transfer instructions on forms
prescribed by the State Treasurer that certify there will be funds on deposit on the transaction
date sufficient for redemption.

Deposits of Securities; Secured Accounts (Section 22)

The bill amends provisions in Article 42, Chapter 75 (investment of moneys law) to add a
credit union that has the prior approval of PMIB to the list of entities able to accept securities
securing state bank accounts.

Program Interest Rates, Investment in State Moneys (Section 23)

The bill amends law governing the investment of state moneys, as amended by 2021
House Sub. for SB 88, to provide that:

o Notwithstanding the provisions of this section, economic recovery loan deposit
loans made pursuant to the Kansas Economic Recovery Loan Deposit Program
will be at an interest rate that is 2.0 percent less than the market rate provided by
this section, which will be recalculated on the first business day of each calendar
year using the market rate then in effect; and
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e Notwithstanding the provisions of this section, extraordinary utility costs loan
deposit loans made pursuant to the Program will be at an interest rate that is 2.0
percent less than the market rate provided by this section, which will be

recalculated on the first business day of each calendar year using the market
rate then in effect.

Kansas Senior Care Task Force; Elder and Dependent Abuse; Multidisciplinary Teams;
Adult Protective Services; HB 2114

HB 2114 creates the Kansas Senior Care Task Force, creates and amends law
regarding elder and dependent adult abuse multidisciplinary teams, and amends law regarding
abuse, neglect, or financial exploitation of adults.

Kansas Senior Care Task Force

The bill establishes the Kansas Senior Care Task Force (Task Force). The bill outlines
the topics to be studied by the Task Force, provides for the appointment and compensation of
Task Force members, establishes the frequency and location of meetings, requires a preliminary
and a final report to the Legislature, and requires the Kansas Department for Aging and
Disability Services (KDADS) to provide the Task Force with data and information that is not
prohibited or restricted from disclosure by state and federal law.

The Task Force sunsets on June 30, 2023.
Task Force Study Topics

The Task Force is required to study the following topics:

e Provision of care for Kansas seniors who suffer from Alzheimer’'s disease,
dementia, or other age-related mental health conditions;

e Administration of antipsychotic medication to adult care home residents;

e Safeguards to prevent abuse, neglect, and exploitation of seniors in the state;
e Adult care home surveys and fines;

e Funding and implementation of the Senior Care Act;

e Senior daycare resources in the state; and

e Rebalancing of home and community-based services.
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Organization of Task Force

Membership. The Task Force will consist of the following 22 members:
e The chairperson of the Senate Committee on Public Health and Welfare;

e A member of the Senate Committee on Public Health and Welfare, appointed by
the President of the Senate;

e A member of the Senate Committee on Public Health and Welfare, appointed by
the Minority Leader of the Senate;

e The chairperson and ranking minority member of the House Committee on
Children and Seniors;

e A member of the House Committee on Children and Seniors, appointed by the
Speaker of the House;

e One representative of KDADS appointed by the Secretary for Aging and
Disability Services;

e One representative of the Department of Health and Environment appointed by
the Secretary of Health and Environment;

e The State Long-term Care Ombudsman or the State Long-term Care
Ombudsman’s designee;

e An elder law attorney, appointed by the Governor;

e One representative of the Area Agencies on Aging, appointed by the Secretary
for Aging and Disability Services;

e One representative of the Kansas Adult Care Executives Association, appointed
by the Governor;

e One representative of LeadingAge Kansas, appointed by LeadingAge Kansas;

e One representative of the Kansas Health Care Association, appointed by the
Kansas Health Care Association;

e One representative of Kansas Advocates for Better Care, appointed by Kansas
Advocates for Better Care;

e One representative of the Kansas Hospital Association, appointed by the Kansas
Hospital Association;
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e One representative of community mental health centers, appointed by the
Association of Community Mental Health Centers of Kansas;

e One representative of an adult care home, appointed by the Secretary for Aging
and Disability Services;

e One representative of the American Association of Retired Persons (AARP),
appointed by AARP;

e One representative from the home and community-based services community,
appointed by InterHab;

e One representative of the Alzheimer’s Association, appointed by the Alzheimer’s
Association; and

e A consumer of Kansas senior services, appointed by the Speaker of the Silver
Haired Legislature.

The bill requires the first members of the Task Force to be appointed on or before August
1, 2021. The appointing authorities are required to provide notice of the appointments to the
Secretary for Aging and Disability Services on the date of such appointment.

Vacancies on the Task Force shall be filled by appointment and accompanied by notice
to the Secretary for Aging and Disability Services in the manner provided for the original
appointment.

Task force leadership and public records custodian. The chairperson of the House
Committee on Children and Seniors will serve as the first Task Force chairperson, and the
chairperson of the Senate Committee on Public Health and Welfare will serve as the first vice-
chairperson. The chairperson and vice-chairperson positions will alternate annually at the first
meeting of the Task Force in each calendar year.

The chairperson of the Task Force will serve as the official custodian of the public
records of the Task Force.

Compensation. If approved by the Legislative Coordinating Council, Task Force
members attending meetings authorized by the Task Force will receive compensation as
provided under KSA 75-3223(e), except Task Force members employed by a state agency will
be reimbursed by such state agency.

Meetings. The Task Force is authorized to meet in an open meeting at any time and at
any place in the state upon the call of the chairperson. A majority of the voting members shall
constitute a quorum. Any action by the Task Force shall require a motion adopted by a majority
of voting members present when there is a quorum.

Support services. The bill requires the staff of the Office of Revisor of Statutes, the
Kansas Legislative Research Department, and the Division of Legislative Administrative
Services to provide assistance as requested by the Task Force.
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Data and Information Provided

KDADS, upon the request of the Task Force, is required to provide data and information
on senior services in the state that are not prohibited or restricted from disclosure by state or
federal law, including conditions imposed by federal law or rules and regulations for participation
in federal programs administered by the Secretary for Aging and Disability Services.

Annual Report

On or before the beginning of the 2022 Legislative Session, the Task Force is required to
submit a preliminary progress report to the Legislature detailing the Task Force’s study. A final
report of the Task Force’s study is due to the Legislature on or before the beginning of the 2023
Legislative Session. The bill requires the report to include recommended improvements
regarding the well-being of Kansas seniors, including recommended changes to state statutes,
rules and regulations, policies, and programs.

Elder and Dependent Adult Abuse Multidisciplinary Teams

The bill creates and amends law regarding elder and dependent adult abuse
multidisciplinary teams.

The bill requires the Attorney General to appoint a Kansas elder and dependent abuse
multidisciplinary team coordinator (coordinator) and, within limits of available appropriations,
appoint such additional staff as necessary to support the coordinator. The coordinator must
facilitate the convening of an elder and dependent adult abuse multidisciplinary team (team) in
each judicial district.

Each team shall be composed of the following individuals, or their designees:
e The sheriff of each county within the judicial district;

e The county or district attorney of each county within the judicial district;

e The Secretary for Children and Families;

e The Secretary for Aging and Disability Services; and

e The State Long-term Care Ombudsman.

The bill allows each team to also include the following individuals:

e Arepresentative from any law enforcement agency not already included;
e A medical provider;

e Alegal services provider;
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A housing provider or representative of elder or dependent adult housing
facilities;

e The district coroner or a medical examiner;
e Arepresentative of the financial services or banking industry;
e Arepresentative of the Area Agencies on Aging; or

e Any other individual deemed necessary by the team.

Each team must coordinate investigations of elder and dependent adult abuse, as
defined by the relevant statutes, and is authorized to identify opportunities within local
jurisdictions to improve policies and procedures in the notification of and response to abuse,
neglect, and exploitation of elder or dependent adults, within the limits of local resources.

Each team shall determine the manner and frequency of meetings and must meet at
least quarterly. Meetings are not subject to the provisions of the Kansas Open Meetings Act.

Each team may create and enter into memorandums of understanding with any
governmental agency or private entity deemed necessary by the team.

All documents, materials, and other information obtained by or discussed by a team are
confidential and privileged and not subject to the Kansas Open Records Act. This records
provision expires on July 1, 2026, unless the Legislature reviews and reenacts the provision
prior to that date.

Beginning in 2022, the Attorney General must submit a report to the Legislature on or
before the first day of each regular legislative session regarding the implementation and use of
the teams.

The statute creating the Abuse, Neglect, and Exploitation of Persons Unit (Unit) in the
Office of the Attorney General is amended to allow the Unit to assist in any investigation or
discussion of any elder and dependent adult abuse multidisciplinary team, pursuant to the bill.

Abuse, Neglect, or Financial Exploitation of Adults

The bill amends law related to the abuse, neglect, or financial exploitation of adults, as
follows.

Definitions

The bill amends definitions related to the abuse, neglect, or exploitation of certain adults
to remove the definition of “fiduciary abuse,” remove references to fiduciary abuse and omission
or deprivation of goods or services in the definition of “abuse,” rename “exploitation” to “financial
exploitation,” and redefine “financial exploitation” as the unlawful or improper use, control, or
withholding of an adult's property, income, resources, or trust funds by any other person or
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entity in a manner that is not for the profit of or to the advantage of the adult, which includes, but
is not limited to:

e The use of deception, intimidation, coercion, extortion, or undue influence by a
person or entity to obtain or use an adult’s property, income, resources, or trust
funds in a manner for the profit of or to the advantage of such person or entity;

e The breach of a fiduciary duty, including, but not limited to, the misuse of a power
of attorney, trust, or a guardianship or conservatorship appointment, as it relates
to the property, income, resources, or trust funds of the adult; or

e The obtainment or use of an adult’s property, income, resources, or trust funds,
without lawful authority, by a person or entity who knows or clearly should know
the adult lacks the capacity to consent to the release or use of such adult’'s
property, income, resources, or trust funds.

The bill defines “act” to refer to this statute and following statutes.

Mandatory Reporters

The bill amends the statute governing mandatory reporters of adult abuse, neglect, or
exploitation to reorganize the list of mandatory reporters, update the titles of some mandatory
reporters, and add the following to the list of mandatory reporters:

e Persons engaged in postgraduate training programs approved by the State
Board of Healing Arts;

e Persons licensed by the Board of Examiners in Optometry to engage in the
practice of optometry;

e School administrators or other employees of any Kansas educational institution
that the adult is attending;

e Firefighters; and

Court services officers, community corrections officers, and mediators.

The circumstances under which a mandatory reporter is required to report, and under
which other persons may report, are amended to reflect changes in terminology made
elsewhere in the bill.

Department for Children and Families Duties Upon Report; Authority of Secretary

The bill amends the statute governing the duties of the Department for Children and
Families (DCF) upon receiving a report of adult abuse, neglect, or exploitation to increase from
30 to 60 working days the time DCF has to complete a thorough investigation and evaluation
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upon receiving a report of financial exploitation. [Note: The deadline for investigation and
evaluation of reports of abuse or neglect remains at 30 working days.]

DCF’s duty to make a personal visit with the involved adult upon receiving a report is
changed to require a face-to-face visit.

The bill adds a provision requiring the Secretary for Children and Families to forward any
substantiated finding of abuse, neglect, or financial exploitation alleged to have been committed
by a provider of services licensed, registered, or otherwise authorized to provide services in
Kansas to the appropriate state regulatory authority. Language allowing such authority to
consider this finding in any disciplinary action taken with respect to such provider is moved from
a continuing provision regarding forwarding of findings to this provision regarding forwarding of
substantiated findings.

A provision requiring DCF to inform the complainant, upon request of the complainant,
that an investigation has been made and, if the allegations were substantiated, that corrective
measures will be taken, is amended to instead require DCF to inform the complainant, upon
request of the complainant, that an investigation has been initiated.

A provision allowing DCF to inform the chief administrative officer of community facilities
of confirmed findings of resident abuse, neglect, or exploitation is amended to require DCF to
inform such officer, as well as chief administrative officers of nursing facilities, nursing facilities
for mental health, intermediate care facilities for people with intellectual disability, assisted living
facilities, residential health care facilities, and home plus, of substantiated findings of resident
abuse, neglect, or financial exploitation.

This section, and a section addressing the authority of the Secretary for Children and
Families under the act, are amended to reflect changes in terminology made by the bill.

Protective Services

The bill amends the statute governing when protective services are not provided to
clarify language regarding consent and withdrawal of consent to such services.

Investigation of Adult Abuse; Agency Coordination and Cooperation

The bill amends a statute regarding investigation of adult abuse and agency coordination
and cooperation regarding the same to reflect changes in terminology made by the bill.

State Employees Health Care Commission—Membership, Role, and Reporting
Changes; HB 2218

HB 2218 amends law governing the implementation and administration of the State
Health Care Benefits Program (State Employee Health Plan [SEHP]) by adding provisions
regarding the role of the State Employees Health Care Commission (Commission), modifying
the membership requirements of the Commission, and specifying additional reporting
information to be provided by the Commission to the Legislature.
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Role of Commission

The bill adds to language directing the Commission to develop and provide for the
implementation and administration of the SEHP, stating the Commission shall balance meeting
the health care needs of state employees at an affordable cost to the employees with the final
impact on the State.

Commission Membership Changes

The bill changes the requirements of two of the members appointed by the Governor to
the Commission in the following manner:

e One member is a state employee who is currently enrolled in the SEHP group
health insurance medical plan;

o Under current law, this member is a state employee in the classified
service under the Kansas Civil Service Act. There is no requirement
regarding health plan participation; and

e One member is a retired state employee who is currently enrolled in the SEHP
group health insurance medical plan;

o Under current law, this member is a person who retired from a position in
the classified service under the Kansas Civil Service Act. There is no
requirement regarding health plan participation.

Additional Members

The bill expands the Commission from five to seven members, by adding:

e One member of the Senate Committee on Ways and Means, appointed by, and
to serve at the pleasure of, the President of the Senate; and

e One member of the House Committee on Appropriations, appointed by, and to
serve at the pleasure of, the Speaker of the House.

Under the bill, the Commission is composed of seven members; its other members,
under continuing law, are the state employee and the retiree described above, the
Commissioner of Insurance, the Secretary of Administration, and a representative of the general
public who is appointed by the Governor.

Reporting by the Commission to the Legislature

The bill amends the statutory reporting requirements for the Commission to include a
report on the current and projected reserve balance. For any reserve balance over 10.0 percent
of average plan expenses for the three immediately preceding plan years, the Commission is
required to provide recommendations for reducing reserves by minimizing increases to
employee contributions or cost-sharing requirements.
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Office of the Secretary of State Business Filings and Publication Requirements;
HB 2391

HB 2391 amends law related to the Office of the Secretary of State.

The bill revises and updates certain provisions pertaining to business and other related
filings and repeals obsolete laws.

The bill also amends publication requirements for the Office of the Secretary of State.
Specifically, the bill amends or removes provisions concerning publication requirements for the
Session Laws of Kansas (Session Laws), Kansas Administrative Regulations, Kansas Register,
and Kansas Statutes Annotated. The bill also permits the Secretary of State (Secretary) in
fulfilling public printing requirements to utilize the Division of Printing or to contract for outside
services in accordance with applicable laws for state agencies and removes the current
requirement for cost-recovery fees associated with the distribution of printed materials to be set
by adoption of rules and regulations.

Business Filings

Beginning in 2023, the bill will require each business entity to file a biennial business
entity information report, instead of the currently required annual report, with the Secretary. The
current annual report fee of $40 will be replaced by a fee of $80 for each biennial report.

Business entities formed in even-numbered years will be required to file reports in even-
numbered years, and business entities formed in odd-numbered years will be required to file
reports in odd-numbered years, except the bill will allow reports for multiple limited liability
entities, regardless of when the entities were formed, to be filed at one time, as long as each
report is filed in the first year the biennial report is due and in odd-numbered years thereafter.

The bill allows for business filings with the Secretary to be signed via electronic
signature.

The bill eliminates various obsolete references to previously repealed statutes related to
business filings.

Blanket Music Licenses

The bill repeals statutes requiring blanket music licenses and related documents to be
filed with the Secretary and providing for service of process upon the Secretary in any legal
action related to blanket music licenses.

Street Address Definition

The bill defines “street address” within the Kansas Uniform Partnership Act to be the
location including the number, street, city, and postal code.
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Social Security Number Redaction

The bill provides an exception to law requiring social security numbers to be redacted
from certain filed documents if the social security number was improperly placed on a form or
included in an attachment to the form by the individual filing the document.

Office of the Secretary of State Publications

Kansas Session Laws

Current law requires printed copies of the Session Laws to be distributed to certain
Kansas officials. The bill modifies this requirement to be only upon request.

The bill requires the Secretary to fix the per volume price for copies of the Session Laws
to recover the costs of publishing and storing such volumes, whether published in print or
electronic form.

Current law requires the Secretary to use the administrative rule and regulation process
to set the costs of the Session Laws; specifies such costs are to be set to recover the costs of
printing, binding, and storing the volumes (rather than publishing and storing as provided in this
bill); and does not specify recovery of costs whether in print or electronic form.

The bill requires that, after the sine die adjournment of each legislative session, the
State Printer and the Secretary complete preparation and printing for at least a limited number
of each volume of the Session Laws. Current law requires the Secretary to furnish a copy of all
acts, resolutions, and other matters, except the index, required to be published and bound in the
Session Laws within a certain time after the sine die adjournment of the Legislature (20 days in
odd-numbered years, 40 days in even-numbered years).

Kansas Administrative Regulations

The bill removes the requirement that the Secretary include the time of filing as part of
the agency’s endorsement of each rule and regulation filed with the agency as part of the
process of approving administrative rules and regulations. A requirement that the date of filing
be noted as part of the Secretary’s endorsement of such rules and regulations remains in
continuing law.

The bill requires the Secretary to fix the per volume price for copies, replacement
volumes, and annual supplements of the Kansas Administrative Regulations to recover the
costs of publishing and storing such volumes, whether published in print or electronic form.
Current law requires the Secretary to use the administrative rule and regulation process to set
the costs of Kansas Administrative Regulations and specifies such costs are to be set to recover
the costs of publishing the volumes (rather than publishing and storing as provided in this bill).

Kansas Register

The bill specifies that, in reference to the publication of all acts of the Legislature that
take effect upon publication of the Kansas Register, publication of the Kansas Register could be
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in print or electronic format. In reference to publication requirements for legislative resolutions
making propositions to amend the Kansas Constitution, the bill requires the Secretary to publish
such resolutions in one newspaper in each county of the state where a newspaper is published,
or, if no newspaper is published in a county, then in a Kansas-published newspaper of general
circulation in each county once a week for three consecutive weeks immediately preceding the
election. Current law requires such resolutions be published in one newspaper in each county of
the state where a newspaper is published once a week for three weeks immediately preceding
the election.

The bill also requires that after such publication, the Secretary certify the amount of
moneys expended on the publications described above and transmit a copy of such certification
to the Director of Accounts and Reports. Upon receiving this certification, the Director of
Accounts and Reports must transfer an amount of moneys equal to the certification from the
State General Fund to the Information Services Fee Fund of the Secretary, and send notification
of such transfer to the Director of Legislative Research and the Director of the Budget.

The bill also removes requirements that the Kansas Register include descriptions of all
prefiled bills and resolutions, as well as the hearings docket of the Kansas Supreme Court and
Court of Appeals.

The bill allows the Secretary to sell annual subscriptions to the Kansas Register and fix,
charge, and collect subscription fees from subscribers. Current law requires the Secretary to
offer such subscriptions and requires the Secretary to fix, charge, and collect such subscription
fees.

The bill also replaces references to “issues of the Kansas Register’ with the term
“publication of the Kansas Register.” Similarly, references to “copies of the Kansas Register’
(including paper copies) would be replaced by the term “subscriptions to the Kansas Register’
throughout statute.

Concerning requirements that each state agency must maintain and publish an index of
currently effective guidance documents, the bill removes a requirement that agencies must file
such index in a manner prescribed by the Secretary.

Kansas Statutes Annotated

Current law requires two complete sets of the Kansas Statutes Annotated to be
distributed to each member of the Legislature at each legislative session, with the name of the
member printed on one of the copies. The bill modifies this to require that only new members
receive one complete set, with their name printed on it only if requested.

Public-Private Partnerships at Correctional Institutions; HB 2401

HB 2401 authorizes the Secretary of Corrections (Secretary) to enter into agreements
for public-private partnerships for projects for new or renovated buildings at correctional
institutions.
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Legislative Findings

The bill includes whereas clauses setting forth legislative findings regarding education
and skills-building programming in correctional facilities, public-private partnerships, and
addressing the spiritual needs of incarcerated persons.

Definitions (New Section 1)

The bill defines the terms “faith-based organization,” “public-private partnership,
private project,” “private entity,” “secretary,” and “spiritual needs.”

public-

” W

The bill also defines the term “correctional institution” to mean the El Dorado, Ellsworth,
Hutchinson, Lansing, Norton, Osawatomie, Stockton, Topeka, and Winfield correctional
facilities; Larned Correctional Mental Health Facility; Toronto Correctional Work Facility; Wichita
Work Release Facility; any juvenile correctional facility or institution defined in continuing law;
and any other correctional institution established by the State for the confinement of adult or
juvenile offenders under control of the Secretary.

Secretary Authorization (New Section 2)

The bill authorizes the Secretary to enter into agreements for public-private partnerships
for projects for the purpose of funding new or renovated buildings at correctional institutions for
education, skills-building, and spiritual needs programs.

The bill requires the Secretary to determine project suitability by conducting an analysis
of the feasibility, desirability, and the convenience to the public of the project, and whether the
project furthers the public policy goals of the Department of Corrections (Department).

The bill requires the Secretary to consult with the Secretary of Administration for input
from the Offi